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 P-R-O-C-E-E-D-I-N-G-S 

 10:04 a.m. 

  CHAIRPERSON GRIFFIS:  Good morning, ladies 

and gentlemen, I call to order the 20th of September 

2005 morning hearing of the Board of Zoning Adjustment 

of the District of Columbia.  My name is Geoff 

Griffis, Chairperson.  Joining me today is the Vice 

Chair, Ms. Miller, and Mr. Etherly.  Representing the 

National Capital Planning Commission is Mr. Mann and 

representing the Zoning Commission with us this 

morning is Mr. Hildebrand. 

  Copies of today's hearing agenda are 

available for you.  They are located on the table 

where you entered into the hearing room.  You can pick 

it up and see where you are in our chronology.  Let me 

say I am glad to see all of you that are here and 

found us this morning.  This is temporary hearing 

rooms for us as the hearing rooms upstairs are being 

renovated, so we appreciate everyone's patience in 

dealing with all of the particulars that will face us 

this morning in this setting. 

  One of those is usually we are broadcast 

live on the Office of Zoning's website.  These 

proceedings will not be broadcast in that fashion, as 

we don't have that capability downstairs.  However, we 
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will have all our proceedings recorded and they are 

recorded in the same fashion as they are upstairs and 

that is by the Court Reporter, who is sitting on the 

floor to my right. 

  Let me tell you attendant to that we need 

several things.  First of all, witness cards will need 

to be filled out and provided to the recorder prior to 

coming forward to speak to the Board.  They should be 

around at the table where you entered into or the 

recorder has them on the corner of his table.  Please, 

pick those up and provide it to him, so that we can 

spell your name correctly on the record and also give 

you credit for all those important things you will 

testify to this morning. 

  Let me also say that there is a great 

distance between our copying upstairs and the hearing 

today, so if you are anticipating in this morning's 

session providing copies of testimony that have not 

already made it into the record, I would ask that you 

go do that promptly, so that we can have those passed 

out.  All copies should be provided when you come in 

and I will say the same for anything that happens in 

the afternoon.  And, of course, we ask that you 

utilize all the trash receptacles in the area for any 

food/drink containers.  Whatever you bring in, please, 
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remove with you, unless it is going into the record, 

in which case we'll take care of it. 

  Moving ahead, the order of procedure for 

special exceptions and variances as follows:  First, 

we will hear from the applicant, their case 

presentation and any information that is required to 

be addressed by the Board.  Secondly, we will hear any 

Government reports attendant to the application, 

reports from the Office of Planning or Department of 

Transportation, such reports as these.  Third, we will 

go to the Advisory Neighborhood Commission within 

which the property is located.  Fourth, we will hear 

from persons or parties in support of an application. 

 Fifth would be persons or parties in opposition to an 

application and, sixth, finally, we will give another 

opportunity for the applicant to make closing remarks 

or provide any rebuttal testimony as they see fit. 

  Cross examination of witnesses is allowed 

by the applicant and parties in a case.  The ANC 

within which the property is located is automatically 

a party in the case.  There is nothing that restricts 

our ability to direct substance and time on cross 

examination, but I won't go into the great detail of 

that unless it is specifically needed in a specific 

case. 
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  It should be known that the record will be 

closed at the end of the hearing on a case.  It is 

important to understand that, because the Board will 

deliberate only on the information that is created in 

the record before us today.  As we conclude our 

hearings, we will close that record.  So anything that 

you want to provide or you want the Board to 

deliberate on should be put into the record at this 

time. 

  We will on occasion keep the record open 

for additional information, but we will be very 

specific if we do that and we will be specific as to 

what information should be put into the record and 

when it is to be submitted into the Office of Zoning. 

 There will be a very strict schedule and a very tight 

scope of that information. 

  The Sunshine Act requires that we conduct 

all our hearings in the open and before the public.  

This Board does enter into Executive Session, both 

during and after hearings on a case and that is 

utilized for the purposes of reviewing records and/or 

deliberating on cases, and that is in accordance with 

our rules, regulations, procedure.  It is also in 

accordance with the Sunshine Act. 

  As I said, the decision of contested 
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cases, of which all those before us are contested, is 

to be based solely on the record.  So it is very 

important that you put into the record that which you 

want us to review and base our decisions on. 

  Let me say a very good morning to Ms. 

Bailey on my right with the Office of Zoning and also 

Mr. Moy on my left with the Office of Zoning.  Ms. 

Rose, the Board's legal counsel is also with us, and 

Ms. Glazer from the Office of the Attorney General is 

with us.  And Mr. Nyarku with the Office of Zoning is 

also present. 

  Let me ask Staff Members if they are aware 

of any preliminary matters for the Board's attention 

in the morning session. 

  MS. BAILEY:  Mr. Chairman, good morning.  

Yes, there is a preliminary matter and it has to do 

with Application No. 17359, that application was 

withdrawn.  That is Jemal's Nanny LLC and Cayre 

Jemal's Peoples LLC. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Then there's no action by the Board that's 

required in that withdrawal.  Let me ask those present 

if there is any preliminary matters that they believe 

should come to the attention of the Board.  

Preliminary matters are those which relate to whether 
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a case will or should be heard today.  Preliminary 

matters are requests for postponements, withdrawals or 

if there is adequate and proper notice of an 

application that has been provided. 

  If you are not prepared to go forward with 

a case today or you believe a case should not proceed 

that is on our schedule this morning, I would ask that 

you come forward and have a seat at the table as an 

indication of having a preliminary matter. 

  Not noting any great storming of the table 

in front of us, we will move ahead and then call our 

first case.  However, before we do that, I'm going to 

ask for everyone that is going to testify before the 

Board or is anticipating testifying before the Board 

if you would, please, stand and give your attention to 

Ms. Bailey, she is going to swear you in. 

  MS. BAILEY:  Please, raise your right 

hand. 

  (Whereupon, the witnesses were sworn.) 

  MS. BAILEY:  Mr. Chairman, the first case 

is the Application of Stephen Hopkins and the number 

is 17354, and it is pursuant to 11 DCMR 3103.2, for a 

variance from the use provisions under subsection 

330.5, or in the alternative, a variance from the 

minimum lot area requirements under subsection 401.3, 
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and to a variance from the open court width 

requirements under section 406, to allow a third floor 

addition and conversion of an existing row dwelling to 

a three unit apartment house.  The property is located 

at 1201 Harvard Street, N.W., also known as Square 

2853, Lot 139, and it is Zoned R-4. 

  There are several preliminary matters 

associated with this case, Mr. Chairman.  The property 

was posted yesterday.  We do have an ANC report that 

was filed late and there are requests for party 

status. 

  CHAIRPERSON GRIFFIS:  Indeed.  Very well. 

 Let's take up the party status just very quickly in 

terms of is Mr. Sloane or Mr. Rooks present?  Either 

of those two?  Is anyone else here attendant to 

Application 17354, aside from the applicant?  Is ANC-

1A here?  Good.  Then the room is full and ready to 

roll.  Let me ask, Mr. Hopkins, if you wouldn't mind 

introducing yourself for the record?  You will just 

need to state your name and address. 

  MR. HOPKINS:  Hi, I'm Steve Hopkins.  I 

live at 1201 Harvard Street, N.W. in Washington, D.C. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, 

Mr. Hopkins.  Let me ask you just a preliminary piece 

and also open it up to the Board.  Mr. Hopkins, I live 
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and own property adjacent or within a 200 foot radius 

of this property and I'm going to ask you whether you 

believe or do you have any opposition or concern of me 

hearing this case? 

  MR. HOPKINS:  No concern at all. 

  CHAIRPERSON GRIFFIS:  Do you have any 

questions of me? 

  MR. HOPKINS:  No questions. 

  CHAIRPERSON GRIFFIS:  Board Members, I 

would open it up to you and ask if you have any 

questions or clarifications you might need?  I am 

listed on that which was served notice in the 200 foot 

radius and did receive that. 

  VICE CHAIR MILLER:  Mr. Chairman, I'm just 

wondering whether you have any problems hearing the 

case? 

  CHAIRPERSON GRIFFIS:  No difficulty 

whatsoever.  In fact, only what I know of this case 

comes from that notice that is part of the record and 

also reading the record itself.  I am, obviously, 

familiar with the area, but I'm familiar with numerous 

areas in this city.  Mr. Hildebrand, did you have a 

question? 

  COMMISSIONER HILDEBRAND:  So you feel that 

you can be fair and impartial in interpreting the 
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Zoning Regulations relative to this case? 

  CHAIRPERSON GRIFFIS:  Absolutely. 

  COMMISSIONER HILDEBRAND:  And wouldn't 

have any interest in -- 

  CHAIRPERSON GRIFFIS:  I can be fair and 

impartial.  In fact, I don't see a conflict in this at 

all.  Unless others have an inkling that it might be, 

in which case I would be more than open to not 

continuing on this.  Is anyone else present today 

attendant to this application or even not attendant to 

it that might have a question or clarification or 

concern?  Very well.  Let's proceed. 

  Mr. Hopkins, we need to run through a 

couple of things.  First of all, Board Members, let me 

take up the request for party status that were put in, 

it is in support or proponents of the application.  

They have written in certain pieces as they are not 

present here to actually take questions or 

clarifications.  Is this an additional one?  Oh, thank 

you. 

  I would suggest that we look at this and 

not establish party status as full participants in the 

case, but rather take it into the record as written 

testimony in support of the application, unless 

there's any concerns in that direction.  Mr. Hopkins, 
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I'll turn it over to you for first comment on that. 

  Do you have any comment about the party 

status? 

  MR. HOPKINS:  No comment. 

  CHAIRPERSON GRIFFIS:  Okay.  Board 

Members? 

  VICE CHAIR MILLER:  Mr. Chairman, I have a 

concern with respect to the posting. 

  CHAIRPERSON GRIFFIS:  I know, but we're 

talking about party status. 

  VICE CHAIR MILLER:  I understand. 

  CHAIRPERSON GRIFFIS:  Do you have any 

difficulty in terms of -- 

  VICE CHAIR MILLER:  In terms of if we find 

there's a problem with the posting, whether or not we 

would postpone deciding on the party status, if this 

case is continued. 

  CHAIRPERSON GRIFFIS:  All right.  You want 

to take the posting first then? 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  An interesting 

point.  Very well.  Let's do it. 

  VICE CHAIR MILLER:  Okay.   

  CHAIRPERSON GRIFFIS:  Mr. Hopkins, 

clearly, our regulations, that's an interesting way to 
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  However, we have found in the history of 

this Board that the most effective way of getting the 

word out is a big orange placard on the face of the 

property.  Your's was not posted.  Is there specific 

reasoning as to why that was not done in a timely 

manner? 

  MR. HOPKINS:  I wasn't aware of the orange 

-- I came in to pick up materials two weeks before, 

but did not specifically ask for the orange poster and 

they provided me other materials, but not the poster, 

so I didn't realize there was a problem with that.  I 

had put the paper on the wall and we also had had a 

neighborhood meeting and it's also been the subject of 

the two ANC meetings.  But I didn't have it posted 

until yesterday, because I didn't know about the 

orange poster. 
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  CHAIRPERSON GRIFFIS:  I see. 

  MR. HOPKINS:  Now, it may be possible, I 

have taken work off today and brought the architect 

here with me and if it would be possible, it may be to 

go ahead and discuss and then let the Staff if there's 

no comments that come in in the next period of time, 

let the Staff act accordingly. 

  CHAIRPERSON GRIFFIS:  Okay.  I think I 

understand the gist of it.  Certainly, the point is 

let's utilize the time that we have, as we're all 

present.  Questions, Board Members, clarifications, 

direction? 

  VICE CHAIR MILLER:  I'm just wondering, 

Mr. Hopkins, what do you mean by you put the paper up 

on the wall? 

  MR. HOPKINS:  I took the letter that I 

have and taped it in the door, on my front door. 

  VICE CHAIR MILLER:  What letter? 

  MR. HOPKINS:  The letter that I got from 

the city that gave my hearing date and it has the same 

paragraph that we put on the poster.  It was just in 

letter form and it was on the door.  And it's 

certainly not as visible, certainly not as visible as 

the poster and not as legible unless somebody came up 

to the door and read it, but I simply didn't know the 
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protocol there and I knew I had to come in two weeks 

before, but we didn't quite connect to the office. 

  VICE CHAIR MILLER:  Okay.  Thank you. 

  BOARD MEMBER ETHERLY:  Mr. Chair, if I 

could, I just wanted to follow-up on something 

additional that Mr. Hopkins noted.  You noted that 

there were two ANC meetings on the subject 

application? 

  MR. HOPKINS:  Yes. 

  BOARD MEMBER ETHERLY:  Okay.  We have an 

ANC report in the record that we will get to at the 

appropriate time, so I don't want to necessarily get 

into detail of the meetings, but when was the first 

meeting held, roughly, as best as your recollection 

can be? 

  MR. HOPKINS:  I want to say July. 

  BOARD MEMBER ETHERLY:  Okay.  And then the 

second one? 

  MR. HOPKINS:  And then I didn't see 

anything in the record when I came in two weeks ago.  

I went to the last ANC meeting and we discussed it. 

And they said oh, we took care of that in July and I 

said well, nothing is in the record and it had not 

been forwarded properly. 

  BOARD MEMBER ETHERLY:  Okay.  And so as 
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far as you are aware, then there was some second 

meeting at which action had to be taken by the ANC? 

  MR. HOPKINS:  Well, there were no actions. 

 We discussed it and they said well, we already took 

action and the action that they took was to say we'll 

find the paperwork and we'll make sure it gets into 

the Planning Board, because we already passed this 

recommendation. 

  BOARD MEMBER ETHERLY:  Okay.  And as far 

as you're aware, I don't want to put you in a position 

of speaking for the ANC, but as it appeared that we 

did not have a representative from ANC-1A, just as far 

as your recollection, was the July meeting a regularly 

scheduled ANC meeting? 

  MR. HOPKINS:  Yes, yes. 

  BOARD MEMBER ETHERLY:  Okay.  So 

presumably, there was notice, there was proper 

dissemination of notice for that particular ANC 

meeting? 

  MR. HOPKINS:  Yes. 

  BOARD MEMBER ETHERLY:  Okay.  Do you have 

a sense of whether or not that was a fairly well-

attended ANC meeting or what I'm getting at is as the 

Chairman indicated, the orange placard tends to be one 

of the best ways in which word gets out.  I appreciate 
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the effort that was made with the placement of the 

letter on your door.  That shows a diligence to an 

extent to kind of maintain the facade of notice, if 

you will, so I do appreciate that. 

  Often times in these kinds of situations 

what gives me a little more comfort is the fact that 

there was an ANC proceeding that did take place.  In 

this instance, we have received a late report, which 

once again we'll talk about at the appropriate time.  

But because there was an ANC action and for the 

benefit of my colleagues, that has given me some 

measure of comfort, Mr. Chair, that there might be 

some utility in moving forward.  But I just wanted to 

get a sense from Mr. Hopkins. 

  MR. HOPKINS:  The only sense that I have 

of the July meeting was the discussion at the 

September meeting of the July meeting and I gathered 

it was a long meeting and there were a lot of people 

there. 

  BOARD MEMBER ETHERLY:  Okay.  So there was 

a subsequent -- 

  MR. HOPKINS:  So that is not firsthand 

information. 

  BOARD MEMBER ETHERLY:  And I appreciate 

that.  And as you indicated then, there was a 
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subsequent September discussion at the ANC, at an ANC 

meeting about whatever took place in July? 

  MR. HOPKINS:  Yes. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you.  

I appreciate it. 

  MR. HOPKINS:  And there was one other 

property that was in the same boat that I was in that. 

  BOARD MEMBER ETHERLY:  Okay.   

  MR. HOPKINS:  And so we discussed it again 

at the ANC meeting and then we had actually a 15 or 20 

minute conversation on the whole discussion of three 

units versus two units. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. HOPKINS:  And -- 

  BOARD MEMBER ETHERLY:  And without getting 

into that, let me come back to what you just said.  

When you indicated there was another property in the 

same boat, do you mean that there was another property 

that some action had been taken at the July meeting, 

but there was no record of that action?  Okay.  Thank 

you.  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  Others? 

  BOARD MEMBER MANN:  Mr. Hopkins, have you 

had any opportunity to review any of the material that 
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was given to you as a result of this application that 

contained instructions on how to proceed? 

  MR. HOPKINS:  I -- yes.  And that -- the 

posting was in the instructions and it's simply I 

didn't connect, not having been through the process.  

When I was in the office, I came in here and it was 

late in the afternoon and they said oh, I have your 

file right here.  Here you need to go through it.  

They pull out -- they are very, very helpful.  But we 

didn't connect.  And it should have been, I knew I 

should have been picking up a big piece of paper, and 

I blew by it.  I simply didn't know and it wasn't 

something that I do every day where I was cognizant of 

it. 

  BOARD MEMBER MANN:  Okay.  So for the 

record, I just wanted to note that we're talking about 

what's now called Exhibit No. 15, which you received 

and have signed your acknowledgement on April 29th that 

gives instructions on how to post the property 

properly.  Okay.  Thank you. 

  MR. HOPKINS:  And when I was given the 

orange sign, I was -- the instructions were gone over 

with me again. 

  BOARD MEMBER MANN:  Okay.   

  VICE CHAIR MILLER:  Mr. Chairman, I do 
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have a problem going forward today, because of the 

lack of this type of posting.  I think that the orange 

placard is really key to alerting the community and 

that our regulations have several ways of posting in 

order to catch different groups of people.  And I 

don't think that we can rely just on the ANC for 

capturing people or the notices that are mailed to 

certain individuals or owners in the area. 

  Sometimes we waive this rule when it has 

been posted for like maybe 14 days instead of 15 days 

or something like that, there has been a mistake in 

calculation, but this really hasn't been posted at 

all.  I mean, I think, from what I gather, it is just 

today or yesterday, which is not enough notice for 

people to turn out.  So I would -- it would be my 

recommendation, the Board has looked at the 

application certainly and perhaps we can give a little 

bit of guidance as to any of our concerns and so that 

if this is continued, the applicant would have a 

chance to come back and perhaps even improve the 

application. 

  CHAIRPERSON GRIFFIS:  Very well.  Others? 

  BOARD MEMBER ETHERLY:  I have no objection 

to that course of action, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay.   
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  BOARD MEMBER MANN:  I also agree with Ms. 

Miller's position. 

  CHAIRPERSON GRIFFIS:  I think, Mr. 

Hopkins, the Board is very understanding of how often 

it is -- that you don't do this all the time and an 

awful lot of our applicants don't.  I noticed you have 

had to be faced with this situation.  I think what I'm 

understanding that the Board is saying, however, is 

with some of the concerns that they have with the 

application itself, that it might be better served if 

there is additional time set for this. 

  I think we can, at this point, as Ms. 

Miller has indicated provide some direction, get this 

back on schedule very quickly.  And, in fact, it may 

well be able to be fit in and processed very quickly 

depending on which direction we go.  Let me try and be 

very factual and look at the regulations. 

  First of all, you have come in requesting 

for an additional unit in an R-4, which is based on 

the conversion into apartment dwelling on 900 square 

feet based on the lot area.  You are some 200 feet shy 

of that.  You have come with support.  There is no 

known opposition, although we will have you post the 

property.  But there is not a ground full of 

opposition.  I say this in all the cases that it is 
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true and factual, this is not a popularity contest in 

many respects, but rather that it is a legal test that 

we look to. 

  We have found applications that we 

absolutely loved, but have to deny, because they don't 

meet the legal test requirements we're faced with.  At 

this point, you are in for a variance and it rises to 

the level of a use variance and, therefore, it is your 

burden to prove that there is something unique or a 

special circumstance surrounding the property.  Out of 

that special circumstance or uniqueness comes a 

practical difficulty in complying with the Zoning 

Regulations. 

  And your threshold goes even higher.  It 

goes to there's a hardship.  It's almost impossible to 

fit within the Zoning Regulations.  And lastly, if we 

were to approve this, that it would not in any way be 

a detriment to our Zone Plan, to the regulations 

themselves or to the public good.  Public good is 

always understood.  I think that's fairly 

straightforward.  I have never really -- well, I 

shouldn't say that.  I have clarification.  But it's 

not, I find, always understood in full.  What does 

that mean impair the intent and integrity of the Zone 

Plan and Map?  What does that mean? 
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  It means fundamentally or simplistically, 

I should say, that if we were to approve this, is it 

based on its uniqueness or could anyone then march 

into the room and say you approved it, I have to be 

approved, because I have the same circumstances?  And 

if that's the case, then we have not approved a 

variance based on uniqueness, but rather we have, in 

fact, usurped the jurisdiction of the Zoning 

Commission and rewritten the Zoning Regulations. 

  Because what we have set is that we can 

and anyone can do this and, therefore, the zoning has 

changed.  We don't do that.  The Zoning Commission 

does that.  They write the text and the maps.  We give 

variances from those on special cases. 

  Now, to that, in terms of increasing the 

number of units, it is not an impossibility, it 

certainly isn't.  There are circumstances in which 

that is the case.  But I have understood from the 

Board that it is not presented in a persuasive manner, 

at this point, in the written submission.  So we have, 

I think, and you also have the Office of Planning's 

report, which I think should be well read and studied, 

which I think is excellently done and I think the 

Board would agree on that in their analysis. 

  What it seems to me in a very quick 
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showing here and what I anticipate doing is giving you 

a little bit of this direction and then hearing from 

you.  It seems to me that this could, in fact, be a 

special exception under section 223.  A special 

exception under 223, of course, is for additions to 

nonconforming structures.  That would, of course, mean 

that it would be for a flat not for a three unit 

building. 

  That would mean that that part of the 

application would change.  And the 223 special 

exception, of course, it's a lesser burden of proof 

than a variance itself.  But that's a lot that I have 

said.  Perhaps let me ask if you have any questions or 

clarifications or comments on that. 

  MR. HOPKINS:  One, just that I would not 

be comfortable going forward to a final position 

without having the notice up for 15 days either.  And 

what I was trying to do was to get discussion here so 

that maybe I didn't have to have everybody here next 

time.  This has been kind of a long involved process 

for me.  I have read the report of the Planning Office 

and I have also done a similar analysis of the -- of 

what's in that neighborhood and what exists in the 

neighborhood and had intended to speak to the 

uniqueness of that property in that particular area 
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and what else exists in that area at the present time. 

  Parking is the number one issue, because 

the neighborhood -- there was a neighborhood meeting 

about this project.  And I would point out that I do 

have four parking spots.  So without going into -- 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. HOPKINS:  -- what comments I had 

prepared, I -- 

  CHAIRPERSON GRIFFIS:  And I saw that.  And 

actually that brings up an issue in point, because 

that's actually in part of your submission that 

there's availability and I think it was a party or 

proponent that indicates you have four available.  And 

this is where the separation kind of comes in.  It's 

not always understood, but there's a separation of, I 

say, kind of common sense.  You can easily park.  

Well, I don't disagree that perhaps you can park four 

cars on your property, but here is what the Board has 

to do. 

  We have to look at it if we're counting 

those, not that four would be required, but we have to 

look at the regulations.  And I can't imagine in a 

substandard dimension of 16 feet that you can park 

four, because the zoning required parking spaces are 9 

X 19.  So you don't have, for our purposes in the 
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regulations, four parking spaces.  That's where I mean 

there's often a difference of language almost, but 

certainly of burden of what we need to look at.  But, 

please, continue. 

  So you're saying that the community's 

issue is mostly parking and you can deal with that?  

You could certainly provide whether regulation size or 

not, you could park those vehicles? 

  MR. HOPKINS:  When -- yes.  When we had a 

neighborhood meeting when this came up and the issue 

seemed to be parking and what was pointed out to me is 

that a lot of the houses in our area have been divided 

into two units and you can put in two five bedroom 

units and the market there seems to attract a lot of 

college kids.  And there was concern that I would be 

putting in units with a lot of bedrooms that would 

attract college kids that each would have a vehicle.  

And so they were viewing this as having putting less 

stress on the parking than the option of taking two 

units and lots of bedrooms. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HOPKINS:  And they were really much 

more concerned about the bedroom count than any other 

single issue. 

  CHAIRPERSON GRIFFIS:  Sure, sure.  And for 
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good reason perhaps.  And don't disagree at all and 

that certainly goes to the public good, you know.  But 

in order to get to the last test, we need to get 

through the first couple, that's uniqueness and 

practical difficulty and hardship.  I mean, I guess 

simply put, in your frame of mind in terms of 

presentation of your case, if you were to continue 

asking for the variance to increase the units, is to 

say in your property how is it different than the 

adjacent properties? 

  And if it is, it would mean that they 

could not come down and ask for three units after 

yours was approved, based on the similar circumstances 

or could they? 

  MR. HOPKINS:  I had -- the only records 

that were really available to me were the property 

assessment database online. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MR. HOPKINS:  And walking down the 

neighborhood.  The last 300 feet of that block is all 

-- there is a 20 unit condo complex, a 10 unit condo 

complex and four large apartment buildings of 12 to 14 

units a piece.  And I live about 50 feet from that.  

And then I went back and looked at all of the lots on 

the block and other than those apartment buildings, I 
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looked at the size per lot and the units, the amount 

of lot area per unit all around and what I came up 

with would be that the units, the apartments that I 

would have in my unit would be, on average, a good 20 

to 25 percent larger than the average apartment in 

that block. 

  And most of the units that have been 

divided into three units or four units are on smaller 

lots that offer absolutely no parking.  The Zoning 

Office or the Planning Office analysis there where 

they said that all those other lots were on much 

larger lots than mine, when I went back to the Zoning 

Map and the records off the assessment, those are 

actually on smaller lots than mine by 30 percent. 

  All of the condo conversions in the area 

just down from my house at the end of the block run 

less than 900 square feet per lot, per unit. 

  CHAIRPERSON GRIFFIS:  In existing 

structures? 

  MR. HOPKINS:  Well, they were structures 

within the last 10 years.  They were not remodeled.  

It was a new construction, but it was done within the 

last 10 years.  And I appreciate where the Planning 

Office says well, those should have had 1,800 square 

feet per unit, but the neighborhood -- I guess what 
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I'm saying is that the neighborhood really doesn't 

quite match the zoning classification there. 

  And to come back, my strategy would have 

to go to say well, what I can do and come out of this 

with this property then if I divided it into two units 

would be to put in two four or five bedroom units, 

that would put much more stress on the parking than 

what we have got.  And if I were to come back and say 

no, I want less than that, then my units would be -- 

would not fit the neighborhood, that they would be 

larger than twice the size of the existing units and 

existing flats there, existing apartments there. 

  CHAIRPERSON GRIFFIS:  Okay.  I understand. 

 I just don't -- perhaps other Board Members see.  I 

don't see the test of a variance case being I want to 

be similar to the market or comparable to sizes in 

adjacent area or, you know, fitting in with even the 

zoned designation.  I certainly see a piece of that in 

the last prong of the test, but I don't see the meat 

of the test being provided by our discussing that 

issue.  But let me hear from others, questions or 

clarifications. 

  If there's nothing, Mr. Hopkins, you did 

have an alternative, in terms of which is another 

thing that the Board doesn't really entertain, but you 
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have indicated that in the alternative is a variance 

and that is, my understanding, just for an addition on 

the third level and that would be for a flat or a two 

unit structure.  Is that correct? 

  MR. HOPKINS:  If I -- I could take that 

property now I understand and divide it into two 

units.  And I could, essentially, put in two four or 

five bedroom units. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HOPKINS:  And part of my concern is 

that that isn't what I would like to see the 

neighborhood be.  We have a lot of college kids living 

in the neighborhood now and that would tend to draw 

that to the market.  And so when I look at it and say 

well, what fits the neighborhood?  If I were to take 

that and divide it into two very nice units, those 

units would be far superior to the -- to everything 

else in that particular block, in that particular 

neighborhood. 

  CHAIRPERSON GRIFFIS:  So you're saying if 

you have two units -- 

  MR. HOPKINS:  And that would make it very 

difficult for me to -- 

  CHAIRPERSON GRIFFIS:  -- you could have, 

essentially, 8 to 10 bedrooms in this house?  Is that 
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what you're saying? 

  MR. HOPKINS:  It has a finished basement 

and three finished floors on it, 3.5 baths right now. 

  CHAIRPERSON GRIFFIS:  But I understand you 

to say that if you had two units, you would have four 

or five bedrooms in each unit? 

  MR. HOPKINS:  It would be very easy to 

divide it into one five bedroom, one four bedroom 

unit. 

  CHAIRPERSON GRIFFIS:  Okay.  Others? 

  VICE CHAIR MILLER:  I just want to make a 

comment, because I don't want to get too much into the 

merits, but we did want to just give you a feel for 

where we were at, so that you could use the time to 

work further on your application if you chose.  I'm 

not exactly sure what you meant about fitting the 

neighborhood, but I think the distinction the Chairman 

was trying to say before is that, you know, we have 

for a variance your property has to be really 

different and it has to really meet these tests that 

the Office of Planning has addressed. 

  And if there is something that you feel 

like your neighborhood really should be different, 

than that's something that affects more than you, it 

affects the neighborhood in which case the proper 
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course is to go before the Zoning Commission for a 

text amendment that would affect more than your 

property.  It would affect your area. 

  So that's just my comments on that, but I 

think you should take these comments and then decide 

how you would like to proceed and then we'll set 

another date. 

  CHAIRPERSON GRIFFIS:  Good.  Are you of a 

mind, Mr. Hopkins, of which direction you're going to 

go or are you going to take this time to review and 

think about the comments?  Do you want to amend your 

application now or you can do that at another time, if 

you wanted. 

  MR. HOPKINS:  On the basis of what I've 

heard, I would study further, but I haven't seen 

anything that would cause me to amend my application. 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  Very 

well.  And that's fine.  And I would suggest that you 

also utilize Staff at the Office of Zoning.  They are 

very capable, although it is a different situation 

that their offices are now torn apart and being 

rebuilt.  But do make a call in there this week and 

perhaps next week as we get closer to this hearing. 

  I'm going to ask that the record be kept 

open, of course, for anything else that comes in.  
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You're going to post it.  It is posted now, so we'll 

post that for the required time up until actually the 

next hearing date.  Also, I would suggest that you put 

into the record some documentation, graphic 

representation of the elevations in the rear and 

perhaps in relation to the adjacent properties, if 

that's possible at all. 

  And then you might want to just take the 

time to clarify the drawings in terms of what the 

alternatives were, just break them out in terms of the 

relief that is being sought, so that it is clear to 

all Board Members.  Of course, not all Board Members 

are architects or designers and so the more succinct 

and direct you can be, the better you are in terms of 

presentation of your own case. 

  That being said, then I think we ought to 

look at the October 11th, the first in the morning.  

Mr. Hopkins, do you have any difficulty with that 

date? 

  MR. HOPKINS:  No, that's fine. 

  CHAIRPERSON GRIFFIS:  Excellent.  We're 

squeezing you in.  We have a very full morning outside 

of something like today, it's even fuller.  I don't 

anticipate having -- taking a lot of time with this.  

The Board is keeping the record open.  You will put in 
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anything else that you need.  We, obviously, read 

everything in every record.  We are very well and 

prepared to go forward.  I imagine that the Board will 

come in and be very direct and will get right to the 

meat of the case and we'll move ahead from there. 

  Note, and just to reiterate, I would spend 

a good deal of time addressing the regulatory 

requirements of uniqueness, practical difficulty and 

hardship.  And once that threshold has been made, we 

can move ahead. 

  MR. HOPKINS:  Could I ask two questions?  

The sign that we posted yesterday had today's date for 

a hearing date.  Should I get a new sign and post it 

with the October 11th date, so we have a sign up where 

people still think they have opportunity to comment? 

  CHAIRPERSON GRIFFIS:  Yes, I think they 

can accommodate that.  Ms. Bailey, am I not incorrect 

to say he could go upstairs today and get something to 

post up, put on that that would correct that placard? 

  MR. HOPKINS:  The second question is in 

the Planning Office document that I saw there was a 

few errors of fact about lot sizes and the units that 

we are dividing.  Should I talk to the Planning Office 

about that and try to -- 

  CHAIRPERSON GRIFFIS:  Absolutely. 
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  MR. HOPKINS:  Kind of sit down with them 

about where I'm trying to go and why and perhaps get 

their input into that. 

  CHAIRPERSON GRIFFIS:  Absolutely.  If they 

are amenable, the Office of Planning is here today, 

you might want to take five minutes, otherwise I would 

set up a time with them or talk to them on the phone, 

as they indicate their availability.  But I think that 

would be good.  We, obviously, would be open to having 

a supplemental report if it's required.  They are 

present during the hearing, too, and they can bring 

additional clarification in the presentation of their 

analysis. 

  Okay.  Is there difficulty with that date? 

 Good.  Anything else we can answer for you, Mr. 

Hopkins, at this time?  Okay.   

  MR. HOPKINS:  Not right now. 

  CHAIRPERSON GRIFFIS:  We are going to be 

on the 11th and it looks like the updated schedule, we 

actually have a Special Public Meeting, so you'll be 

the first hearing, although we have a meeting in the 

beginning, which is, in fact, a decision making.  So 

what I would do is -- oh, my gosh, fascinating.  The 

October 11th is going to be a very interesting hearing 

for us. 
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  First of all, we have a Special Public 

Meeting which is a decision making.  Secondly, the 

FMBZA, which is the Foreign Missions Board of Zoning 

will be constituted and have a hearing first.  We will 

have the Government of Oman here and its embassaries 

and chancellory and ambassador, I imagine, with the 

Director of the NCPC.  You will be after that. 

  So you can talk to Staff in terms of their 

assessment of what time that might be.  It certainly 

won't be at 9:30.  I imagine it would be closer to the 

11:00 hour, so you can schedule around that.  And 

then, as I say, we will get through that very quickly. 

 We have two hearings after that and then would, of 

course, adjourn at noon, optimistically. 

  Okay.  There it is then.  Mr. Hopkins, 

anything else I can answer for you? 

  MR. HOPKINS:  Nope, that's fine. 

  CHAIRPERSON GRIFFIS:  Good.  Thanks for 

your patience and we look forward to seeing you on the 

11th.  Very well.  Ms. Bailey, why don't we move ahead? 

  MS. BAILEY:  Application No. 17358 of Safe 

Haven Outreach Ministry, pursuant to 11 DCMR 3103.2, 

for a variance from the extension of nonconforming 

uses within structures provisions under subsection 

2002.3, and a variance from the off-street parking 
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requirements under subsection 2101.1, to allow the 

renovation of two multi-family buildings comprising 48 

units.  The property is Zoned R-3 and it is located at 

2352, 2356 and 2360 High Street, S.E.  The property is 

also known as Square 5799, Lot 976. 

  CHAIRPERSON GRIFFIS:  Good morning, Mr. 

Gell, are you ready? 

  MR. GELL:  Good morning, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  These are automatic. 

  MR. GELL:  This is on? 

  CHAIRPERSON GRIFFIS:  You don't need to 

turn on or off.  We may have you move them a little 

bit closer to you, so that actually the transmission 

into the audience is a little bit better. 

  MR. GELL:  Should we leave these off until 

we need them? 

  CHAIRPERSON GRIFFIS:  No, no, no, we'll 

just leave them on. 

  MR. GELL:  Good morning, Mr. Chairman.  I 

represent -- my name is Stephen N. Gell.  I'm a zoning 

attorney representing Safe Haven Incorporated, which 

is planning to renovate two buildings on High Street, 

S.E., for multi-family housing.  The buildings exist, 

they have had -- they were built with 36 units.  They 

have been vacant and vandalized for a few years and 
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now Safe Haven has come along with a grant from the 

Department of Housing to renovate them as affordable 

housing. 

  I'm going to have Marsha Richerson, who is 

the Director of Safe Haven, speak to that in a moment. 

 I did submit to the Board a memorandum which I would 

hope the Board would take in the nature of a motion to 

dismiss on the grounds that a variance really isn't 

needed for zoning approval of this case and ask the 

Board to consider granting that motion.  I would be 

happy to speak to it if the Board wants further 

elaboration.  I think it is pretty well set out in the 

memorandum itself.  But I realize -- 

  CHAIRPERSON GRIFFIS:  Thanks.  We 

appreciate that.  We'll certainly take that up as a 

motion in preliminary matters as we move ahead with 

this case.  We will have you speak to the motion as we 

were handed this literally walking out here.  So I 

know we are fast readers, but we also want to pay 

attention to what is going on here.  However, before 

we get fully into that, I would ask is Ms. Fuller 

here, present? 

  MS. FULLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Yes, indeed.  If you 

wouldn't mind coming forward and just having a seat at 
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the table, I'm going to have you introduce yourself, 

give me your name and your address.  Ms. Greta Fuller 

of 1352 Maple View Place, S.E., Washington, D.C. has 

put in a request for party status in this application. 

 I am going to ask after she introduces herself and 

makes herself comfortable, actually it's an 

interesting point, the chairs down here are quite much 

more comfortable than the ones upstairs, so hopefully 

you'll enjoy these.  But that's just an aside to waste 

a little time.  Ms. Fuller, if you wouldn't mind just 

introducing yourself for the record? 

  MS. FULLER:  Okay.  My name is Greta 

Fuller and I live at 1352 Maple View Place, S.E., in 

Washington, D.C. 

  CHAIRPERSON GRIFFIS:  And I note on your 

application that was submitted, you indicated that how 

you would be distinctly and uniquely affected is by 

the fact that changing the zoning laws would disturb 

the peace and quiet and also order of the 

neighborhood. 

  Do you want to elaborate a little bit 

more, because the establishment of party status, 

everyone is welcome to testify as persons in all of 

our public proceedings.  So you are here and you're 

certainly, as everyone else is, encouraged to come 
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forward and provide testimony. 

  To participate as a party, that is a 

higher level of participation and it's a full 

participation in the case.  You are able to cross 

examine all the witnesses.  You are also required to 

provide certain things to the Board that we might 

request, additional submissions.  We will ask you to 

present a full case.  I'm sure you're aware of all 

this, but I do like to establish that. 

  So could you help me understand a little 

bit more of how you at 1352 Maple View Place, S.E., 

would be uniquely impacted, as opposed to the others 

in the surrounding community? 

  MS. FULLER:  Yes.  Well, I feel that I 

will be uniquely impacted, as well does my neighbors, 

because of the off-street parking variances that they 

are requesting, because there is already limited off-

street parking.  We do not have driveways or garages 

in this area and to put three buildings with 48 units 

would increase parking off-street and would push the 

existing residents away from their homes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. FULLER:  By parking I mean they would 

have to park further away, and this neighborhood is 

riddled with elderly people. 
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  CHAIRPERSON GRIFFIS:  Right. 

  MS. FULLER:  And people with -- just, you 

know, wanting to -- it's almost like if you park your 

car around the corner, you really don't know what 

might be happening with it, you know?  And even at the 

moment right now, we have had -- my car has been hit 

several times on this street because of the narrowness 

of the street and to increase more cars on this 

street, it would almost be impassable on Maple View 

Place. 

  It's a two way street and High Street is a 

one way street.  We already can't even really turn 

around to come back.  We have to turn in the circle.  

So to put more cars in this area, it would almost be 

impossible unless they changed how the street was 

positioned.  It would almost have to be a one way 

street. 

  CHAIRPERSON GRIFFIS:  Let me ask you this. 

 Is the Concerned Citizens of Historic Anacostia 

represented today?  Are you representing, Ms. Fuller? 

  MS. FULLER:  No, I am representing 

Citizens of the Historic Anacostia.  I am not in a 

particular group.  I am representing myself. 

  CHAIRPERSON GRIFFIS:  I see. 

  MS. FULLER:  But I have walked our 
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neighborhood. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. FULLER:  And spoke to people and I 

have provided a petition. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. FULLER:  With several signatures of 

persons from said neighborhood who agreed.  I spoke 

only of the Zoning Regulations that wanted to be 

changed. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. FULLER:  I am not here to speak about 

who Safe Haven is trying to put in this particular 

property, but how the Zoning Regulations of off-street 

parking and providing 48 units would increase, you 

know, it would be just more -- 

  CHAIRPERSON GRIFFIS:  Understood.  Good.  

And we do have the petition in the record as Exhibit 

No. 29, I believe, yes.  Questions from the Board?  

Ms. Miller? 

  VICE CHAIR MILLER:  Good morning, Ms. 

Fuller.  I just want to tell you what I hear and you 

can tell me if I'm wrong.  Okay? 

  What I hear you saying is that you want to 

bring to our attention concerns about parking in the 

neighborhood and that there are some concerns that 
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affect you and your neighbors, and also that the 

letter that you -- you submitted a letter on behalf of 

Concerned Citizens of Historic Anacostia with a 

petition demonstrating that these other people share 

your concern, but you are not here to speak for the 

organization. 

  MS. FULLER:  No, I am not. 

  VICE CHAIR MILLER:  Okay.  So what the 

Chairman was saying before about party status 

application, usually we give it to an individual who 

shows that they are distinctly different from 

everybody else, and that gives them further 

responsibilities and privileges in the proceeding to 

cross examine, to file all sorts of briefs or 

whatever, if necessary. 

  And it sounds to me that you're not 

different from your neighbors and you're not 

representing your neighbors.  So therefore, party 

status may not be appropriate for you, but what is 

certainly appropriate is your testimony and submittal 

of any documents in support of your concerns about 

parking or other impacts on you and neighbors. 

  MS. FULLER:  Right. 

  VICE CHAIR MILLER:  And I just wanted to 

throw that out as to -- 
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  MS. FULLER:  Okay. 

  VICE CHAIR MILLER:  -- how I'm perceiving 

it unless there is something different you want to 

add. 

  MS. FULLER:  No, that is correct.  I just 

wasn't quite sure and I wanted to make sure that I was 

heard at this meeting, and that application came along 

with the letter that Safe Haven provided to the 

residents around the building that they want to 

construct or reconstruct, rehabilitate, and I just 

wanted to make sure that I got in and that I could 

speak what I needed to say.  And so that is why I 

chose -- that's why I sent that in. 

  VICE CHAIR MILLER:  Right. 

  MS. FULLER:  And if it isn't party status, 

I'm fine with that and I still have things that I 

would like to say.  But before we go further, I have 

one thing that I would like you guys to be aware of 

and the lady, Mrs. Bailey, read that this is a two 

unit multi-family structure. 

  There are actually three structures on 

this property and I'm a little bit confused.  Is it 

two or is it actually three?  So is it -- you know, 

I'm just a little bit confused and even in our ANC 

letter that they wrote, they said three multi-family. 
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 So I'm a little confused again. 

  CHAIRPERSON GRIFFIS:  Good.  And that's 

the type of clarification that I think we can resolve 

as we get into this case, but let's take up first the 

initial elements that are before us. 

  Let me ask, is the ANC present today, ANC-

8A?  Oh, excellent.  If you wouldn't mind, can one or 

both of you make yourself comfortable up at the table? 

 A very good morning.  I'm just going to have you 

state your name and address for the record. 

  MR. SAPP:  Yes.  My name is -- 

  CHAIRPERSON GRIFFIS:  Mr. Gell, don't go 

too far, if you can get another chair.  Sorry. 

  MR. SAPP:  My name is Commissioner T'Chaka 

Sapp.  I'm the Vice Chair for 8A-03.  I live at 1357 

Maple View Place, S.E. 

  MS. HUDSON:  My name is Commissioner 

Latesha Hudson.  I live at 1849 Good Hope Road, S.E., 

Washington, D.C.  I represent 8A-04. 

  CHAIRPERSON GRIFFIS:  Thank you.  Ms. 

Hudson, it's been what, a couple of months since we 

have seen you? 

  MS. HUDSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Indeed.  Welcome 

back. 
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  MS. HUDSON:  Thank you. 

  CHAIRPERSON GRIFFIS:  Let me ask you, does 

the ANC have an official position on the request for 

party status? 

  MR. SAPP:  Yes.  We support the project, 

but we have a couple of -- a memorandum. 

  CHAIRPERSON GRIFFIS:  Okay.  But that's 

for the application of the project itself. 

  MR. SAPP:  Yes. 

  CHAIRPERSON GRIFFIS:  Is that correct? 

  MR. SAPP:  Yes. 

  CHAIRPERSON GRIFFIS:  On the specifics of 

Ms. Fuller, which is what we're into now. 

  MR. SAPP:  Okay. 

  CHAIRPERSON GRIFFIS:  In terms of her 

requesting party status in this. 

  MR. SAPP:  Okay. 

  CHAIRPERSON GRIFFIS:  In opposition to -- 

  MR. SAPP:  Okay. 

  CHAIRPERSON GRIFFIS:  Does the ANC have -- 

did the ANC take up that issue at all? 

  MS. HUDSON:  Well, what happened was we 

initially -- the vote dragged on for a long period of 

time. 

  CHAIRPERSON GRIFFIS:  Sure, sure. 
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  MS. HUDSON:  At our community meeting in 

September we said, well, we would vote on the 

initiative at our executive meeting, which was last 

night.  We never reached an agreement in the meeting. 

  MR. SAPP:  But prior to that, September 

the 6th, we had a quorum, but a lot of information, a 

lot of the community still had questions that wasn't 

answered by Safe Haven. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MR. SAPP:  So I set up two more meetings. 

  CHAIRPERSON GRIFFIS:  Good. 

  MR. SAPP:  And tours of their sites. 

  CHAIRPERSON GRIFFIS:  Good. 

  MR. SAPP:  Because people didn't have all 

the information they needed to make a decision. 

  CHAIRPERSON GRIFFIS:  Excellent.  You 

think, at this point, that you do have all the 

information as we look at the entire application.  Is 

that correct? 

  MR. SAPP:  Yes. 

  CHAIRPERSON GRIFFIS:  Good.  Now, going to 

Ms. Fuller who is here. 

  MR. SAPP:  Okay. 

  CHAIRPERSON GRIFFIS:  She has requested to 

be a party in this case.  Did the ANC talk about that 
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specifically or take a specific action on that? 

  MR. SAPP:  No. 

  MS. HUDSON:  No, not on that. 

  CHAIRPERSON GRIFFIS:  Okay.  That's fine. 

 That's fine.  That's the first thing we need to get 

through though. 

  Mr. Gell, position on the request for 

party status of Ms. Fuller at this time? 

  MR. GELL:  Yes, Mr. Chairman.  I would 

suggest that the Board might not wish to grant party 

status in this case for two reasons.  One I think has 

been articulated by Members of the Board and that is 

that Ms. Fuller, while she may be affected in some 

way, is not uniquely affected. 

  Her house is separated from the property 

by a 50 foot street and that is High Street and also 

three or four houses.  It's a little hard to count 

them based on this map, but it's at least three 

houses, so there are other people who are closer who 

would be affected more. 

  And secondly, the request for party status 

came in on the 14th, which is only six days ago, and I 

think the rules call for 14 days.  On that basis, we 

would recommend, but obviously it's up to the Board 

and we have no problem either way. 
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  CHAIRPERSON GRIFFIS:  That's true, but to 

clarify your position, Mr. Gell, you are opposed to 

the application for party status on two grounds.  One, 

the substance that it hasn't met the test and the 

second is it's untimely.  Is that correct? 

  MR. GELL:  That is correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Board 

Members? 

  VICE CHAIR MILLER:  Mr. Chairman, I think 

at this point I would move to deny party status 

primarily on the basis that Ms. Fuller has indicated 

that her intent is to testify really as a person. 

  She has concerns that affect the 

neighborhood as a whole, but she hasn't been 

authorized by the neighborhood to speak for the 

neighborhood as a unique entity.  And I think that 

residents often do misunderstand the party status 

application and they really intend to provide 

testimony.  I think that's the case here. 

  CHAIRPERSON GRIFFIS:  Okay.  Is that a 

motion? 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Is there a second? 

  BOARD MEMBER MANN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you.  Ms. 
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Fuller, it's a motion that has been seconded.  It 

hasn't been voted on, at this point, but I tend to 

agree even in your comments, and here is what I would 

suggest.  If, in fact, you are denied party status, we 

will certainly make ample time available for you to 

present your testimony. 

  This is in no way reflecting of the 

substance or the Board's opinion of the substance or 

persuasiveness of your issue, but you did bring up in 

large part the parking and the impacts of the 

surrounding area, which is shared and common.  So 

there is nothing unique or distinct that separates you 

out from that, but it is very important that you are 

here to provide that testimony. 

  So let me open it up to others for any 

additional deliberation on that motion.  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mr. Chair.  I have no objection to the direction 

in which the Board is heading here.  Just for the sake 

of procedural clarity, however, would that motion then 

be presuming that the Board is waiving the submittal 

of the party status application?  This is not so much 

an issue for you, Mrs. Fuller -- 

  CHAIRPERSON GRIFFIS:  Right. 

  BOARD MEMBER ETHERLY:  -- but just a 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 53

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

matter of procedural clarity. 

  CHAIRPERSON GRIFFIS:  Excellent, 

excellent. 

  BOARD MEMBER ETHERLY:  Which I would have 

no objection to. 

  CHAIRPERSON GRIFFIS:  And you have a good 

point and I tend to agree.  I was taking it somewhat 

as a quiet consensus, but I'm glad that you bring that 

up.  If there are any objections from the Board 

preceding in that matter, I'm taking the consensus 

that we waive in the party application into the record 

and then have taken it up under a motion to deny it.  

Okay. 

  Any other comments, questions?  Very well. 

 We do have a motion before us that has been seconded. 

 I would ask for all those in favor to signify by 

saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining?  Very well.  Ms. Fuller, we will call you 

up as a person to provide testimony at the appropriate 

time in the hearing as it progresses at that point 

then at that juncture. 

  Mr. Gell, we move back to your motion and 

your motion is to dismiss this, and it's to dismiss 
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this in a manner and I think you are aware that the 

Board doesn't do often.  Well, there it is, but it 

would essentially be a dismissal order indicating why 

you should not be here or clarifying our understanding 

and interpretation of the regulations. 

  Are you suggesting that we would do that 

now as a preliminary matter and not go through the 

hearing? 

  MR. GELL:  It would obviously shorten the 

proceedings considerably -- 

  CHAIRPERSON GRIFFIS:  It sure would. 

  MR. GELL:  -- if the Board could do that. 

  CHAIRPERSON GRIFFIS:  Provide us lunch. 

  MR. GELL:  I don't want to take up any 

more of the Board's time than is necessary.  I'm happy 

to go through the hearing if you wish and I think if 

the Board denies the motion, we have ample evidence 

that a variance would be appropriate. 

  CHAIRPERSON GRIFFIS:  First of all, of 

course, we don't -- the regulator of our substance and 

hearing is not always time, as is apparent to those 

that are here an awful lot.  But to be clear, it is to 

find the factual evidence and the substance of it. 

  Mr. Gell, this is a self-certified 

application, is it not? 
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  MR. GELL:  That's correct. 

  CHAIRPERSON GRIFFIS:  Now, isn't it 

somewhat odd that it's self-certified, meaning you 

have brought it to us on your own accord, but now 

you're asking us to kick you out.  I don't understand. 

  MR. GELL:  The fact is that one can never 

be sure what the Zoning Administrator is going to do. 

 I might self-certify, because I think the law reads 

one way, but it makes no difference if the Zoning 

Administrator refuses to approve the plans.  So out of 

an abundance of caution, we went ahead and filed the 

application. 

  I think you'll recall in my initial 

application, I made the suggestion with backup that, 

in fact, a variance would not be needed.  What I 

provided this morning is further amplification of that 

really for the Board's use, but I think it's wholly 

consistent with my obligations to my client to make 

sure that they can go ahead with their project and not 

get stopped unnecessarily. 

  They were told that they would not get the 

approval, and so that it wasn't a formal action from 

which we could appeal, so our choice was to wait four 

months until they issued a letter and then we could 

appeal it or to come forward with the application.  
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But I do want to give the Board the opportunity, if 

the Board wants to interpret the law the way I do, to 

say so and to so advise the Zoning Administrator. 

  CHAIRPERSON GRIFFIS:  Okay.  Questions?  

Clarifications?  Does the ANC have any reaction to 

this?  Do you have a copy of the motion? 

  MR. SAPP:  No. 

  MS. HUDSON:  No, sir. 

  CHAIRPERSON GRIFFIS:  Okay.  I'm sure the 

applicant will give you a copy of the motion.  I'm 

putting you on the hot spot, of course, because the 

ANC is a party in this case. 

  MR. GELL:  I did give them a copy a few 

minutes ago. 

  CHAIRPERSON GRIFFIS:  Oh, I see.  Okay.  

It's okay if you don't have a reaction. 

  VICE CHAIR MILLER:  Mr. Gell, let me just 

ask you a question while they are looking to see if 

they have a reaction. 

  Did you get anything in writing from the 

Zoning Administrator saying that it wouldn't be 

approved? 

  MR. GELL:  No, we did not. 

  CHAIRPERSON GRIFFIS:  Board Members, I 

would like to move denial of the motion to dismiss 
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based on the fact that it is, one, I think questioning 

whether we even have the authority to do it.  Two, 

it's premature in bringing the element to us and, 

three, based on the fact that it's self-certified, 

meaning the applicant itself has brought up to us that 

this is the relief needed, that's our procedure, and 

then in a preliminary motion asked us to remove them 

from the calendar with a substantive order. 

  I think Mr. Gell's intent is good and 

understanding and trying to bring clarification, but 

lastly, just in a procedural manner, we would have to 

have a speaking to the motion, which gets directly to 

the substance of the case that will be presented to 

us. 

  We will, obviously, have the ANC react to 

it based on that, which will be more of a legal, 

almost a hybrid of a case presentation and an appeal, 

which will be befuddling to me let alone, I'm sure, 

the ANC and of course we would have OP weigh in.  So 

there we are.  It may even, in fact, elongate, 

although Mr. Gell did want to save us some time. 

  That is my motion.  I would ask for a 

second if there is one. 

  BOARD MEMBER ETHERLY:  Seconded. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 
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Etherly.  Let me hear other Board Members' 

deliberation.  No further deliberation then?  Ms. 

Miller? 

  VICE CHAIR MILLER:  I just have one 

question for you, Mr. Chairman.  Are you saying that  

there are questions of fact that are going to come 

out, that may come out in this hearing, that you think 

will affect our decision that we need, that it's not 

strictly -- 

  CHAIRPERSON GRIFFIS:  To decide the 

motion? 

  VICE CHAIR MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Absolutely. 

  VICE CHAIR MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  Absolutely.  In 

fact, I think a lot of the subtext of the case itself, 

just based on the Office of Planning, has taken 

different opinions that may well inform us in terms of 

deciding something so deliberative as to whether it 

should or should not be here. 

  Lastly, then speaking to that motion, Mr. 

Gell, I'm not sure you'll walk out with clarification 

and I would put some -- I will state it for the record 

and it may go in a different course but, again, Mr. 

Gell, one tactic that the Board is looking at this is 
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to look at it as a self-certification and if there is 

differential ideas of what should be here or what 

shouldn't be here, we would defer to the self-

certification and that would not necessarily be a 

determinative factor of it was correct or not correct. 

 It would still be open to the Zoning Administrator's 

review. 

  I would hope and, certainly, it's our 

indication not to do that in any case, but I'm not so 

sure that it would be so definitive in this or any of 

them.  Okay.  That being said, we have a motion before 

us that has been seconded.  I would ask for all those 

in favor to signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  Opposed?  

Abstaining?  Very well.  Mr. Gell, with that, let's 

move right into the case.  The rest of you make 

yourselves comfortable again and we will call you up 

at the appropriate time. 

  Mr. Gell, I believe we have a posting 

issue also. 

  MR. GELL:  Yes, Mr. Chairman.  That was my 

first item, was to ask the Board to waive the few days 

that the sign was not up that should have been.  It 

has been up for well over a week and there have been 
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several other ways that the community could find out 

about the application.  In fact, a great number of 

people showed up at the ANC meeting. 

  CHAIRPERSON GRIFFIS:  Could you move the 

mike a little bit closer to you.  It's not projecting 

well. 

  MR. GELL:  Ms. Richerson had talked with 

the people in the community previously.  I think the 

application, the petition for party status itself, has 

petitions signed on the 6th of -- 

  CHAIRPERSON GRIFFIS:  What was the 

reasoning of not posting? 

  MR. GELL:  I beg your pardon? 

  CHAIRPERSON GRIFFIS:  What was the reason? 

  MR. GELL:  I think a failure of 

communication perhaps. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GELL:  Things got very hectic and the 

gentleman -- 

  CHAIRPERSON GRIFFIS:  It indicates that it 

was -- 

  MR. GELL:  -- that was going to be posting 

didn't do it on time. 

  CHAIRPERSON GRIFFIS:  It was posted for 11 

days.  Is that correct? 
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  MR. GELL:  I believe that's correct. 

  CHAIRPERSON GRIFFIS:  11. 

  MR. GELL:  I have the -- 

  CHAIRPERSON GRIFFIS:  And 15 days are 

required.  Okay.  Any questions or clarifications from 

the Board? 

  MR. GELL:  I think it was posted on the 

6th. 

  CHAIRPERSON GRIFFIS:  That's all right.  I 

think I'm correct, Mr. Gell.  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  Mr. Chair, if I 

could, I would like to direct a question to the ANC on 

this particular issue for either Mr. Sapp or Ms. 

Hudson, was it? 

  MS. HUDSON:  Yes. 

  BOARD MEMBER ETHERLY:  Thank you.  You 

heard a little bit of the conversation that we had in 

the earlier case on this issue of posting and, as I 

indicated there, I oftentimes am given some sense of 

comfort where there has been an opportunity for the 

ANC to weigh in on addressing any of the issues that 

might be raised. 

  Does the ANC have any comment on the issue 

of posting?  Once again, what we're talking about is 

four days that were required were not part of the 
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posting.  So is there a concern that there might not 

have been adequate community notice? 

  MR. SAPP:  We were aware. 

  MS. HUDSON:  We were very aware.  We have 

had several community meetings about the situation and 

the community knew of it. 

  MR. SAPP:  So we were up there -- 

  BOARD MEMBER ETHERLY:  Thank you.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Good. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  And thank you, Mr. 

Etherly, because it brings up an interesting point and 

I think the Board does look at it, especially the 

importance of posting and the differences of the 

applications.  This is obviously a large site and just 

in the written submission that we have, it has a 

history, some not so good. 

  So obviously, we can assume that the 

community was very interested in the disposition of 

what was happening.  I think that's fairly clear in 

what has been submitted and I think the error of four 

days, although it's an important element, was not 

critical in terms of getting the notice out in this 
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application, but let me hear from others if there is 

any difference of opinions.  Ms. Miller? 

  VICE CHAIR MILLER:  I just want to ask the 

ANC.  When you made reference to several community 

meetings, were they all ANC community meetings or were 

there other groups that had community meetings as 

well? 

  MR. SAPP:  A couple of meetings were ANC 

meetings, but then there were just -- I'm the 

commissioner for that particular SMD and I had 

meetings with the immediate community.  My house is 

right next door to the apartments. 

  CHAIRPERSON GRIFFIS:  Got you.  So your 

constituency you called together? 

  MR. SAPP:  Yes, yes, community, the people 

that would be affected by the building. 

  VICE CHAIR MILLER:  And how did you notify 

your SMD? 

  MR. SAPP:  Email and leaflets. 

  VICE CHAIR MILLER:  Okay. 

  MR. SAPP:  Flyers. 

  VICE CHAIR MILLER:  Great.  Okay. 

  CHAIRPERSON GRIFFIS:  Good.  Let me hear 

if there is any Board Member in opposition to waiving 

the posting requirements.  Not noting any opposition, 
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we'll take it as a consensus to waive the regulations 

of posting as it has been shown to have been posted 

for 11 days and all the other requirements of 

notification have been met. 

  Mr. Gell, let's move ahead. 

  MR. GELL:  There are two items I want to 

bring to the Board's attention because as I looked 

over the materials, I thought they might create some 

confusion.  There have been changes on parking up and 

down, and I think because the community did not want 

to have spaces in front of the building, the three 

spaces that we had originally planned for handicapped 

spaces were moved to the rear, so there are 19 spaces 

in all and not 22, and I think in some of the 

communications -- 

  CHAIRPERSON GRIFFIS:  And it shows that? 

  MR. GELL:  -- it mentioned 22.  I'm sorry? 

  CHAIRPERSON GRIFFIS:  And is that proposed 

site plan in the record? 

  MR. GELL:  Yes, the plans have all been 

submitted. 

  CHAIRPERSON GRIFFIS:  Okay.  Right. 

  MR. GELL:  They were submitted about two 

weeks before. 

  CHAIRPERSON GRIFFIS:  So what you are 
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describing in terms of the changes is what is shown on 

that documentation that's in the record? 

  MR. GELL:  That's right. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GELL:  19 spaces all in the rear. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. GELL:  They are on the alley in the 

back and on the alley on the side. 

  CHAIRPERSON GRIFFIS:  Understood. 

  MR. GELL:  And the second point is we 

talked quite a bit about not expanding the living 

space in the building.  The building itself, this 

living space is not being expanded, but I note that 

there is an atrium being created by the fact that a 

glass wall is going to be placed in front of the 

entrance, which had been an indentation. 

  It's an atrium.  There is no floors and no 

place for people to live on that, but it is an 

architectural advantage to have it.  It's a much 

prettier building with that, but I suppose to that 

extent one has to admit that, in fact, the building's 

size is slightly expanded by that.  So I didn't want 

that to be a confusion that would get us off on the 

wrong track. 

  CHAIRPERSON GRIFFIS:  You're taking the 
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position that that's a modification to the existing 

structure? 

  MR. GELL:  That's simply a modification. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. GELL:  Yes. 

  CHAIRPERSON GRIFFIS:  Good.  Let's move 

ahead. 

  MR. GELL:  I would like now to introduce 

Marsha Richerson, who is the Director of Safe Haven, 

and she has a statement, which I think will put much 

of the important information into the record. 

  MS. RICHERSON:  Good morning.  My name is 

Marsha Richerson.  I am the Executive Director at Safe 

Haven Outreach Ministry, Inc. and Safe Haven, among 

other things, is a housing provider that attempts to 

provide affordable housing and has successfully 

provided several affordable housing projects in 

Washington.  And I also wanted to acknowledge the ANC, 

Ms. Fuller and everyone else with whom we have had 

community meetings and very good community meetings, I 

might add. 

  With respect to the property, which is 

located at 2352, 2356 and 2360 High Street, S.E., we 

acquired that property many months ago and it is 

comprised of actually two adjacent buildings that have 
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three addresses, and the buildings have largely 

remained empty and become more and more dilapidated as 

they were, I won't say abandoned, but they were not 

rented or occupied for about the last 10 years. 

  Our intent, of course, is to renovate the 

units as affordable housing.  There are 36 units, two 

bedroom units, in the, I will call them, three 

buildings, because they have three addresses, but they 

are actually one elongated building that turns in an L 

shape and a separate building to the right, for 

clarification. 

  And our intention is to renovate those 

buildings that are 36 units to 48 units of mostly one 

bedrooms, a few efficiencies and two two bedrooms, I'm 

sorry, three two bedrooms and we would do this without 

enlarging the footprint or the actual size of the 

buildings. 

  And renovating them in this way would be 

ideal for the population that we are intending to try 

to serve, which are single, mature adults because, as 

has been noted in the Washington Post and a lot of 

magazines and articles of late, there is a dearth and 

a decline in affordable housing for the target 

population we wish to serve. 

21 

22 

23 

24 

25   And since it has come up both privately 
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and in meetings in the community, because we also run 

a wonderful substance abuse treatment program up 

northwest, there were some folks who thought that this 

is what this was going to be, and I just wanted to 

clarify for the record, and I have done a written 

clarification to the ANC, that that is not what this 

is. 

  This is affordable apartment housing for, 

hopefully, single, mature adults.  And this project 

has been -- we have received a large grant amount of 

$2.5 million from DHCD to provide affordable 

apartments in the area and on High Street. 

  The intent is really to try to reach 

working people, people who may earn between $24,000, 

$25,000 and $40,000, which is somewhere around 40 

percent of the median family income in the District of 

Columbia.  The rents could possibly start as low as 

$415, although we understand that there may be new 

tables coming out of what the median income levels 

are, and so that could go up slightly, but our intent 

is to try to stay right around $415 starting at the 

efficiency level. 

  We have other projects that we have been 

successful bringing forward.  We have a Haven House 

project at 1477 Newton Street, which is a co-op.  We 
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received funds and actually a donation of the building 

from the Homestead Program.  We have a HUD 811 Program 

for disabled people at 1208 Evard Street.  That's a 13 

unit building.  It was completely gutted and rehabed 

and that's very successful.  And I might add that in 

all of these units that we have brought online since 

1999, there has only been one eviction and there are 

currently no vacancies in any of our units. 

  As for parking, what we hope to do, 

because we are very community oriented and one of the 

reasons we put in a parking variance, as a matter-of-

right if we had kept it at 36 units, we wouldn't have 

had to have a parking variance, but there would have 

been more congestion at the top of that street, 

because there were 12 parking spaces right in the 

center where we propose a beautiful fountain and a 

beautiful, more picturesque center to that building 

and more walking area there. 

  That would be, I think, very congestive of 

the street, and so we prepared a plan in which we 

would add more parking, 19 units of the prescribed 

size, 9 x 19, at the rear of the building.  So we are 

hoping that that helped in terms of alleviating some 

of the parking problems. 

  We do feel that we meet the requirements 
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for a variance.  This is a departure only in that this 

was originally a part of the zoning for that area.  It 

was then rezoned R-3 from R-5, and so a variance is 

needed for us to increase the number of units as well 

as the parking. 

  It borders the Historic District in 

Anacostia, but it is not in the Historic District.  

The boundaries on either side, in fact, the properties 

on either side are part of the Historic District, but 

2352, 56 and 60 are not considered in the Historic 

District. 

  The other thing is that there is a 

difference in the way the property is configured in 

that the front is at an elevation at 152 feet and at 

the rear, it drops to an alley elevation at 129 at the 

rear in the alley.  One of the problems, if we had to 

remove the buildings and replace the buildings, by 

them being on such an incline or a slope, it would be 

very costly, very expensive to do that.  It certainly 

is possible, but it would add to the cost of this 

site. 

  Finally, we believe there aren't any 

adverse effects of renovating this property.  From our 

vantage point, we're hoping that the community, those 

who don't see it now, will come to see that it is a 
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win-win situation for everyone.  The three buildings 

or the two buildings which are configured as three 

apartments haven't been occupied for at least 10 

years.  We have had to board them up and reboard them, 

take trash away, put up a fence and do many, many 

things to try to keep dumping and improper use of the 

buildings down or eliminated. 

  The building has actually a blighting or 

the buildings have a blighting influence on the 

neighborhood right now, and we believe what we propose 

is going to make a huge and beautiful change and 

actually bring people into the living situations there 

who will move toward home ownership, which is one of 

the parts of or features of living in the buildings. 

  We're going to have security, lighted 

entryways, ADA accessibility right on the very front. 

 We're doing everything we can, including talking to 

the community about their ideas of how the project 

should go and we also, in a sense, are decreasing the 

density because 36 two bedroom units could afford up 

to above 120 occupants at four people per unit, 

whereas the 48 units that we propose are smaller units 

and they will hold, approximately, 90 people if they 

were full to the extent that the law allows. 

  So I think that all in all, this is a 
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great project, a wonderful project and we're wanting 

to invest a great deal of money, over $4 million that 

we have raised, into bringing these properties to a 

beautiful addition to the neighborhood and in keeping 

with more the historic feel of the neighborhood.  

Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  We appreciate you giving great detail to, 

one, your program, other projects that you're working 

on and, most specifically, to this project.  You 

indicated that you have a substantial loan from DHCD 

and talked about the affordability of these units. 

  Is there deed restrictions or any 

requirements on that money to provide for the 

affordability of these units? 

  MS. RICHERSON:  It's actually a grant. 

  CHAIRPERSON GRIFFIS:  It is a grant. 

  MS. RICHERSON:  An outright grant of $2.5 

million from DHCD. 

  CHAIRPERSON GRIFFIS:  And is there a 

requirement to keep the units affordable? 

  MS. RICHERSON:  Yes, the requirement is.  

It's a 30 year requirement. 

  CHAIRPERSON GRIFFIS:  Okay.  And let me 

ask specifically, that goes directly to the importance 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 73

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of this case or that which is under our jurisdiction, 

how many current parking spaces are provided? 

  MS. RICHERSON:  Under the old 

configuration of 36 units, there were 12. 

  CHAIRPERSON GRIFFIS:  12.  And that 

actually was out of BZA relief, a variance, 12 spaces 

were provided.  So initially, you had indicated that 

you would provide three in front in the turnaround and 

19 behind.  Now, I know you have said today that you 

are providing the handicapped behind, and so the total 

is 22 or is it 19? 

  MS. RICHERSON:  Well, if I may say, 

initially we put three spaces in front before we had 

any community input and we thought that putting three 

ADA spaces only in front would add or increase the 

number of spaces to 22.  However, after we had a lot 

of conversations with the community, it was felt that 

we wanted to reduce travel in the circle there -- 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. RICHERSON:  -- to only people dropping 

off and picking up people. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. RICHERSON:  So we redesignated 19 

units with three ADA spaces in the rear, so it's 19. 

  CHAIRPERSON GRIFFIS:  So you still fit the 
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-- 19 spaces and three are ADA compliant? 

  MS. RICHERSON:  Right. 

  CHAIRPERSON GRIFFIS:  Excellent.  So we 

have a total of 19 spaces. 

  MS. RICHERSON:  Right. 

  CHAIRPERSON GRIFFIS:  And I understand you 

to say in your testimony and in some of the written 

submissions, of course, that you have a couple of 

uniquenesses here.  One is the zoning history of it.  

I mean, this was built in an R-5. 

  MS. RICHERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  It was then rezoned 

in the great wisdom of the Zoning Commission to an R-3 

with the existing structures in place, and then it 

actually went through BZA relief, a variance case. 

  MS. RICHERSON:  I assume so. 

  CHAIRPERSON GRIFFIS:  Back when they 

called it appeals.  When was it?  It was like an 800 

number.  It was pretty old. 

  UNIDENTIFIED SPEAKER:  '64. 

  CHAIRPERSON GRIFFIS:  Yes.  And so 

clearly, the building was built prior to 1964.  Maybe 

it was built in '64 and that was part of the whole 

process. 

  So you have the history of the existing 
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structures from that far back, the uniqueness of the 

zoning history and its changes, and then you have the 

current, if I'm understanding your testimony 

correctly, of the disrepair and inattention that the 

buildings fell into, all of which relate to the 

difficulty in providing for this specific program, of 

course. 

  And you roll in the monies that are 

required in order to bring these back online that were 

then the DHCD, which go directly to the program that 

is servicing.  You have this other interesting 

uniqueness that rises out of all those confluences of 

uniquenesses and practical difficulties in getting 

this all up and running again.  I think I understand. 

  The 19 spaces and there were no other 

opportunities.  Just based on the perimeter and 

looking at the site plan, I don't see them, but you 

have exhausted all of the opportunities in terms of 

the parking provision.  You have angled the parking 

which seems to say you're thinking about access from 

that alley and perhaps maximizing the spaces and the 

dimension I imagine you're getting out of that. 

  That is the most without putting it back 

into the circle. 

  MS. RICHERSON:  That's right. 
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  CHAIRPERSON GRIFFIS:  Is that correct, 

what you're saying? 

  MS. RICHERSON:  That is absolutely correct 

and, of course, you know, to vary from the requirement 

of 19 x 9 was not an option.  We wanted the full size 

spaces, so that we didn't have to pray a difference in 

size of space.  So that is the best configuration we 

could come up with. 

  The other thing, if I might add about 

parking, and I certainly understand the concern about 

parking, is that in the history of our other two 

projects, only one in three persons owns a car. 

  CHAIRPERSON GRIFFIS:  Right.  So in terms 

of the public good, you're not anticipating that these 

will be a one vehicle/one unit type of development? 

  MS. RICHERSON:  Not at all.  It will be 

completely contrary to what we have as history. 

  CHAIRPERSON GRIFFIS:  Okay.  Okay.  Good. 

 Any other questions or clarifications from the Board? 

 Ms. Miller? 

  VICE CHAIR MILLER:  I just have a question 

about your target population of single, mature adults, 

but the configuration is also going to accommodate 

whom else? 

  MS. RICHERSON:  Let me say that, of 
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course, we have to follow all fair housing 

regulations.  So that if -- we have several apartments 

in the one bedroom category that could hold two 

people, based on the number of square feet.  So if a 

couple applied, for example, they, of course, would 

not meet the single male or single mature adult theme, 

but to answer your questions seniors, for example, 

would be eligible. 

  Persons who have one child or for the two 

bedroom, a person could have two children.  So but 

there are only a couple of two bedrooms.  So that just 

by virtue of the size of the apartments and the number 

of efficiencies and one bedrooms, the target does 

remain single mature adults.  And we -- maturity, if I 

may say, we're looking at people who have a stable job 

history, of course, who don't have criminal records 

and have shown a sense of at least some longevity in a 

job, three years or so. 

  VICE CHAIR MILLER:  And as a follow-up, 

your other housing that you are using as a comparison 

for their success, do they have similar target 

populations or different ones? 

  MS. RICHERSON:  Very similar, very 

similar.  And as a matter of fact, they pretty much 

have stayed as we have targeted, because again we try 
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to help people move toward home ownership and the 

three people who have moved have moved into their own 

homes.  So it is something that we engender in our 

tenant programs. 

  VICE CHAIR MILLER:  Thank you. 

  MS. RICHERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Any other questions 

of the Board, clarifications?  Mr. Gell, anything 

else? 

  MR. GELL:  Just a further question, Ms. 

Richerson.  You said that this facility is not for 

drug treatment.  Do you have experience with other 

housing facilities that also do not have drug 

treatment aspects to them? 

  MS. RICHERSON:  Neither of our other two 

apartments have or buildings have drug treatment 

aspects to them.  Although, we certainly don't 

discriminate people for -- against people who have 

reconstituted themselves, we don't per se have drug 

treatment in the affordable housing projects we 

currently have. 

  MR. GELL:  Very good.  And as far as 

traffic is concerned, people that want to park in the 

spaces behind to the side of the building, how would 

they access the building?  Can they get there from 
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High Street?  I mean, would they be using High Street 

to access the apartment spaces? 

  MS. RICHERSON:  Generally, there is an 

alley behind the building.  That alley is used 

basically as a throughway, if you will, for traffic 

that comes down Bangor and has to exit in order to get 

to 14th Street, which is a two way street.  I'm not 

sure if you can visualize this, but when you come in 

off of Good Hope Road, you must enter 14th Street.  You 

come up to High, which is one-way coming down, our 

buildings being at the top of High, you must make a 

right and then a left and then another left coming 

onto Maple View in order to enter our building or High 

Street even itself. 

  So the plan is to have them enter the 

alleyway, come up the alley and enter their parking 

space from the alley, rather than High Street.  So I 

believe it will greatly minimize the traffic on High 

Street. 

  CHAIRPERSON GRIFFIS:  So the direct answer 

to the question was no? 

  MS. RICHERSON:  No. 

  CHAIRPERSON GRIFFIS:  They are not 

accessing the parking from High Street? 

  MS. RICHERSON:  They are not accessing the 
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parking. 

  CHAIRPERSON GRIFFIS:  I mean, it's an 

interesting point that Mr. Gell is directing you to 

give testimony on and it brings some clarification to 

my mind and actually we have a great aerial as part of 

the Office of Planning's report.  So the point is not 

having parking in that turnaround, that's really just 

going to be used for dropping off and picking up as 

you are proposing it and then the other traffic for 

parking to get in and out of the complex will come 

through the alley, which is actually off of Bangor 

Street? 

  MS. RICHERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  I understand. 

  MS. RICHERSON:  And a point of 

clarification even, in order to access even the 

circle, one would have to have the click ability to 

open the gate. 

  CHAIRPERSON GRIFFIS:  Oh, it's actually 

gated? 

  MS. RICHERSON:  It's gated.  It is a gated 

driveway. 

  CHAIRPERSON GRIFFIS:  I see. 

  MS. RICHERSON:  And so there is a 

pedestrian walk that is gated and it requires entry 
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and a keyed entry and so does the driveway. 

  CHAIRPERSON GRIFFIS:  Okay.  Oh, I see.  

And was it in the written submission that the property 

is also fenced?  Is that correct in the back? 

  MS. RICHERSON:  Yes, yes. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. RICHERSON:  I'm not sure we identified 

the kind of fencing, but it is rod iron. 

  CHAIRPERSON GRIFFIS:  Okay.  Real rod 

iron? 

  MS. RICHERSON:  Real. 

  CHAIRPERSON GRIFFIS:  Really?  Wow, okay. 

  MR. GELL:  I might just have you describe 

the fence since you've brought it up. 

  MS. RICHERSON:  Okay.   

  MR. GELL:  It's -- perhaps you can tell 

the Board how high it is. 

  MS. RICHERSON:  We had meetings with the 

community.  We had initially -- we were going to put a 

6 foot fence around, but some of the community members 

felt that a 6 foot fence facing them might look a 

little too much too prisonish, so we determined that a 

3 or 4 foot fence with a nice beautiful hedge in front 

would soften the landscape, but that we wanted an 8 

foot fence or they wanted an 8 foot fence and I concur 
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around the back and sides, which would inhibit people 

coming across the property using it as a throughway. 

  CHAIRPERSON GRIFFIS:  Anything else? 

  MR. GELL:  Thank you, Mr. Chairman.  I 

would like now to introduce Mr. Benavente, Pedro 

Benavente, who is not the architect on the project, 

the architect was Regina Riley.  A couple of weeks ago 

she took another job and so she is not available, but 

we do thank Mr. Benavente for agreeing to come and 

describe the architectural features. 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  He 

will walk us through the architecture on it.  Mr. 

Hildebrand, did you have a question of the witness? 

  COMMISSIONER HILDEBRAND:  No, I did not. 

  CHAIRPERSON GRIFFIS:  Okay.  And I know 

the ANC, did you have a question, cross examination 

question of this witness? 

  MR. SAPP:  Yes, I wanted to ask about any 

other availability in terms of parking?  And it just 

donned on me the top building, how much property do 

you all own in terms of the back side? 

  MS. RICHERSON:  Yes. 

  MR. SAPP:  Is there a possibility of using 

some of that as well for parking? 

  MS. RICHERSON:  You mean the rear of the 
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building next to your house?  Oh, there is no parking. 

 That is adjacent to a home. 

  UNIDENTIFIED SPEAKER:  Oh, that's the 

White House. 

  MR. SAPP:  I'm saying there's grass back 

here. 

  MS. RICHERSON:  That's very little.  That 

grass is owned by us. 

  MR. SAPP:  Okay.  That's what -- 

  MS. RICHERSON:  The property line is more 

-- belongs to the gentleman beside us. 

  MR. SAPP:  Okay.   

  MS. RICHERSON:  We would be happy to 

accept a donation. 

  UNIDENTIFIED SPEAKER:  Isn't that your 

house beside it? 

  MR. SAPP:  My house is right here. 

  UNIDENTIFIED SPEAKER:  Okay. 

  MR. GELL:  Thank you.  Well, we're 

grateful to Mr. Benavente for stepping in at the last 

minute as he has.  He is not an architect, not a 

registered architect.  He has been to school, 

architectural school. 

  CHAIRPERSON GRIFFIS:  That's all right.  

Let's move ahead and have him walk us through the 
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project. 

  MR. GELL:  But he is a design consultant. 

  CHAIRPERSON GRIFFIS:  We won't give him 

that hard of a time. 

  MR. GELL:  I'm not asking for him to be 

sworn in as an expert. 

  CHAIRPERSON GRIFFIS:  As an expert.  Okay. 

  MR. GELL:  But he will explain the 

project. 

  MR. BENAVENTE:  Do I need a microphone? 

  MR. GELL:  Yes. 

  CHAIRPERSON GRIFFIS:  These come out of 

the base.  You can just hold those there.  Thank you 

very much, Mr. Sapp. 

  MR. BENAVENTE:  Thank you.  Most of what I 

was supposed to say has been said already, so this is 

going to be very brief.  First, this is the existing 

first floor plan, typical first floor plan for the 

buildings.  And as you can see, there are only four 

units on each building.  This is our typical 

configuration, new configuration for the building.  In 

this case where there were two units, now, we have 

three units.  One bedroom efficiency, one bedroom plus 

den. 

  And in the case where we have the ADA 
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units, then we have only two units on this side of the 

building.  Where like in the second floor, we could 

have like three units on this side and three units on 

the other side.  I think most of this has been said 

about the sides, most of what is meant to say. 

  CHAIRPERSON GRIFFIS:  The way you walk 

from the parking, is that shown in the gray path?  Is 

that correct?  You have to come to the south, the 

project south to get in and that's the only access in 

to the complex?  Is that correct? 

  MR. BENAVENTE:  Yes, this is it. 

  CHAIRPERSON GRIFFIS:  Okay.  So everyone 

gets out of their car and walks.  There is a sidewalk, 

a walkable area on the property? 

  MR. BENAVENTE:  Yes, yes. 

  CHAIRPERSON GRIFFIS:  And the perimeter 

and then you walk into one entrance? 

  MR. BENAVENTE:  This is -- yes, sir.  This 

is the property line here.  And there should be a gate 

here. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. BENAVENTE:  Here is the ramp and 

walkway. 

  CHAIRPERSON GRIFFIS:  Oh, it's a ramp up, 

okay. 
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  MR. BENAVENTE:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. BENAVENTE:  And this is the 

artistically idea of what it's supposed to be. 

  CHAIRPERSON GRIFFIS:  And that's the 

front, showing us the circle as to the pull and drop 

off and pick up? 

  MR. BENAVENTE:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  And that was the 

fountain that was talked about in the center that will 

have some landscaping on it? 

  MR. BENAVENTE:  That's it, sir. 

  CHAIRPERSON GRIFFIS:  Good. 

  MR. BENAVENTE:  So that's it. 

  CHAIRPERSON GRIFFIS:  Excellent.  Mr. 

Hildebrand, any questions? 

  COMMISSIONER HILDEBRAND:  I just want to 

make sure I understand.  There is only one entrance 

way that's being enclosed.  Is that correct? 

  MR. BENAVENTE:  I'm sorry, say it again. 

  CHAIRPERSON GRIFFIS:  One vehicle 

entrance? 

  COMMISSIONER HILDEBRAND:  No, the entrance 

to the buildings.   We're capturing new gross square 

footage that was previously exterior. 
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  CHAIRPERSON GRIFFIS:  The atrium, the 

enclosed atrium. 

  MR. BENAVENTE:  Oh, yes. 

  CHAIRPERSON GRIFFIS:  On the north. 

  MR. BENAVENTE:  Yes. 

  CHAIRPERSON GRIFFIS:  Project north, 

there's only one of those or both? 

  MR. BENAVENTE:  Yes, there's only one of 

those in the building that is facing High Street. 

  CHAIRPERSON GRIFFIS:  I see. 

  MR. BENAVENTE:  That's the only one and 

what is going to happen is that we have this new glass 

wall here, so we're adding -- this is like 136 square 

feet. 

  COMMISSIONER HILDEBRAND:  And so you're 

adding 136 square feet to the building? 

  MR. BENAVENTE:  Yes, yes, that's it. 

  COMMISSIONER HILDEBRAND:  Okay.  And it's 

only function is an entry portal? 

  MR. BENAVENTE:  Yes, that's right. 

  MS. RICHERSON:  And it sort of changes the 

way the building appears.  It's really an enhancement 

to the feature of the building. 

  MR. BENAVENTE:  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Thank you.  Does the 
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ANC have any cross of the architect?  Questions?  No 

questions.  Board Members, anything else to follow?  

Mr. Hildebrand? 

  COMMISSIONER HILDEBRAND:  I want to make 

sure I understand the roof shape.  Certain areas have 

flat roofs and others have pitched roofs, is that 

correct? 

  MS. RICHERSON:  They are all flat, there 

is a system to make it architecturally. 

  COMMISSIONER HILDEBRAND:  Okay.  So what 

is the red band that I'm seeing? 

  MS. RICHERSON:  That is an additional 

parapet, isn't it? 

  MR. BENAVENTE:  Yes. 

  MS. RICHERSON:  Yes. 

  COMMISSIONER HILDEBRAND:  Because I'm 

looking at your elevations there.  There is something 

that's occurring above the roof.  Is that a vertical 

wall or is it a sloped wall? 

  MS. RICHERSON:  From my understanding, 

those roofs are flat. 

  COMMISSIONER HILDEBRAND:  Are flat. 

  MS. RICHERSON:  Now, if there is something 

in the drawing, it might have anticipated that we were 

going to elevate the wall levels a little bit with a 
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slight pitch. 

  CHAIRPERSON GRIFFIS:  Yes, we call it an 

architectural embellishment. 

  MS. RICHERSON:  An architectural -- 

  CHAIRPERSON GRIFFIS:  Is that a metal 

structure up there? 

  MR. BENAVENTE:  Yes, inside there. 

  CHAIRPERSON GRIFFIS:  Yes.  It doesn't 

look like it's enclosed on the elevation.  In fact, it 

does look like it's enclosed on that perspective. 

  MR. BENAVENTE:  Right. 

  MS. RICHERSON:  Okay.   

  CHAIRPERSON GRIFFIS:  But it's not 

impacting the square footage or anything? 

  MS. RICHERSON:  No. 

  MR. BENAVENTE:  Not at all, sir. 

  MS. RICHERSON:  Not at all. 

  MR. BENAVENTE:  Not at all. 

  MS. RICHERSON:  No. 

  COMMISSIONER HILDEBRAND:  Okay.  So it's 

just a screening of some kind? 

  MS. RICHERSON:  That's right. 

  COMMISSIONER HILDEBRAND:  For mechanical 

equipment on the roof? 

  MS. RICHERSON:  It's not -- there may be 
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some mechanical equipment on the roof, but the basic 

premise for which we are adding this is an 

architectural feature.  It's really to beautify the 

front of the building, which looks pretty plain. 

  CHAIRPERSON GRIFFIS:  Okay.  I'm sorry, he 

was looking on the elevation which actually isn't 

showing on that perspective.  There is what I guess 

you were calling a parapet, the increase.  Is that 

actually a penthouse enclosure?  Is that what's being 

anticipated?  It's actually an articulation of the 

edge of the building. 

  MS. RICHERSON:  It is.  When you say an 

articulation of the edge of the building, where you 

see the building appearing flat, if you were in front 

of the building now, there is nothing along the roof 

line. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. RICHERSON:  At all. 

  CHAIRPERSON GRIFFIS:  Right.  Like 

Victorian American architecture, yes.  You are trying 

to animate that. 

  MS. RICHERSON:  We're trying to animate 

that, enhance the way it appears. 

  CHAIRPERSON GRIFFIS:  Sure, sure. 

  MS. RICHERSON:  And even -- 
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  CHAIRPERSON GRIFFIS:  I'm sorry, but, Mr. 

Gell, that doesn't impact the height of the building, 

does it? 

  MR. GELL:  No. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. GELL:  A parapet as long as it's 

within limits does not. 

  CHAIRPERSON GRIFFIS:  So it's not an 

element at the top.  Good.  I just wanted to make sure 

that it's not even under our reasoning for looking at 

it any further.  I don't think anything else that 

would impact it, but it's an excellent question to 

understand and get clarification on.  Okay.  Follow-

up, anything else?  Ms. Miller? 

  VICE CHAIR MILLER:  I would like a 

clarification on the parking.  How it's proposed to be 

different under this building compared to how it was 

allowed under the previous BZA Order with respect to 

the number, the location and the number of units they 

were serving or the number of people and the number of 

people they were serving. 

  MR. GELL:  We know that there were 36 

units previously.  We don't know how many people were 

living there.  We don't know how many cars they had.  

But we understand that there were 12 spaces in the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 92

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

front.  I think the BZA Order permitted them to put 

the spaces in front, which you're not allowed to do 

normally under R-5-A.  That was the purpose.  I'm not 

even sure they had a number in the order.  I would 

have to look at it again. 

  But it was to permit them to put them in 

front.  There was no parking in the back, as far as we 

know.  It is a hill back there and they are going to 

need to do some regrading and retaining walls and so 

forth.  It's not an inexpensive proposition, but it 

will provide the parking in the rear and considerably 

more parking than there had been in the past. 

  One of the reasons we, I'm not trying to 

beat a dead horse, but, thought that we were not 

asking for an expansion, because, in fact, we are 

bringing the building more into conformity with more 

parking spaces than less into conformity.  There will 

be 19 instead of 12 spaces.  And to the extent that 

more spaces may be needed, either if you look at it 

for 1:1 in a one space per each unit or one space for 

every 600 feet, and I think Office of Planning has 

been arguing that that might be the appropriate way to 

look at it or 1:3 which we argued was appropriate, 

because that's in R-4, that's the next zone up, it 

does provide more spaces, which make it more 
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conforming. 

  VICE CHAIR MILLER:  Okay.  Is something 

changing that would require more parking spaces than 

were there before? 

  MR. GELL:  No.  In fact, the change is 

that there will be -- we expect there to be fewer 

residents than you potentially could have under the 36 

units.  Potentially, you know, 36 units would have 

provided space for about 120 people.  And under the 48 

units, you only have space for 90 people.  So there is 

a net reduction in the potential.  I mean, how many 

people per unit really depends on the family itself 

and obviously the Housing Code, which does limit the 

number of people per room.  But they may be less used 

than the potential or used right up to the potential. 

 So we can only speak about potential. 

  VICE CHAIR MILLER:  I was just wondering 

if there is a grandfathering issue here or not. 

  MR. GELL:  Grandfathering to the extent 

that if we wanted to rehab this as a 36 unit building 

with 12 parking spaces in front, we wouldn't need any 

relief.  And that's one of the things that I wanted to 

point out later.  I'll do it now.  Is that the 

comparison that's appropriate is not between buildings 

that are not being used.  And, of course, there's no 
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parking problems coming from that building and no 

traffic problems and so forth, no pedestrian problems. 

  The comparison is not to that, it's to 

what could be done as matter-of-right with 36 units 

and the number of cars that would be likely to be 

using those units, the number of people that would be 

accessing and so forth.  And the change we would argue 

is a very small change and actually a change to the 

better for the neighborhood.  It's a change to the 

better because there are fewer people.  We would argue 

also fewer cars than could potentially come from 36 

units.  And therefore, the impact to the neighborhood 

should be less than it would be under a matter-of-

right renovation. 

  CHAIRPERSON GRIFFIS:  Anything else? 

  VICE CHAIR MILLER:  Thank you. 

  BOARD MEMBER MANN:  I have one brief 

question.  Is this project close to public 

transportation? 

  MS. RICHERSON:  About two and a half 

blocks. 

  BOARD MEMBER MANN:  From a bus line or 

from Metro? 

  MS. RICHERSON:  I'm sorry, it may be 

three, three blocks from Metro.  I'm sorry, bus, not 
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Metrorail.  It's about a mile from the Anacostia 

Metrorail. 

  BOARD MEMBER MANN:  All right.  Thank you. 

  CHAIRPERSON GRIFFIS:  Very well.  Yes?  

Cross examination from the ANC? 

  MR. SAPP:  Yes, we would, the community 

also suggested that even though the building is not in 

the Historic Zone area, we would still like to have 

the architect be more historic, because you're so 

close, the house is right down the street.  That area 

is deemed historic.  So we would like to see more of a 

historic look in terms of the architect. 

  CHAIRPERSON GRIFFIS:  Okay.  And you 

brought that up with the applicant when they presented 

to the community? 

  MR. SAPP:  Yes. 

  CHAIRPERSON GRIFFIS:  And just very 

quickly, what sort of elements were you thinking that 

they could do? 

  MR. SAPP:  I'm not sure. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. SAPP:  I'm just saying in terms of 

that era, that time. 

  CHAIRPERSON GRIFFIS:  Yes, yes.  As I'm 

understanding what you're saying, you're asking for 
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additive elements on this building? 

  MR. SAPP:  Right, right. 

  CHAIRPERSON GRIFFIS:  Because this wasn't 

built in the era. 

  MR. SAPP:  I mean, because that looks more 

art deco. 

  CHAIRPERSON GRIFFIS:  Sure, sure. 

  MR. SAPP:  You know. 

  CHAIRPERSON GRIFFIS:  Sure, sure.  Okay. 

  MR. SAPP:  Yes. 

  CHAIRPERSON GRIFFIS:  Good.  Good point.  

Do you have any other questions, harkening questions 

that will poke holes in their case? 

  MR. SAPP:  No. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's move 

ahead then to the Office of Planning.  Excellent.  

Hello.  Thank you very much.  And you are going to 

grab -- oh, good.  If you wouldn't mind providing a 

chair for her?  She would grab a chair, as I 

understand that we are fighting for mikes up here. 

  MS. BROWN-ROBERTS:  Thanks.   

  CHAIRPERSON GRIFFIS:  Excellent. 

  MS. BROWN-ROBERTS:  Good morning, Mr. 

Chairman, and Members of the Board.  I am Maxine 

Brown-Roberts from the Office of Planning.  The Office 
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of Planning believes that the proposed structure 

alterations to increase the number of apartment units 

are not required by municipal law or regulations, and 

therefore variance is needed.  If the variance was not 

required, then any amount of changes could be made by 

right, which could have a detrimental effect on the 

community. 

  The property is unique because of an 

exceptional condition of the property, it's that the 

existing apartment building and the fact that the 

Zoning Commission rezoned the site after the building 

was lawfully constructed.  If the variance is not 

granted, the applicant will not be able to update the 

building to further the omission and we would have to 

abolish the building. 

  While section 2001 clearly intends that 

nonconforming properties be brought into conformance, 

the proposed alteration results in less impact on the 

neighborhood due to the parking population or existing 

blight that of either the status quo or the existing 

apartment configurations.  If the apartments were to 

be renovated, then the number and types of units 

retained, the number of persons could be accommodated 

would be approximately 136. 

  Even though the proposal will have more 
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units and unit types, it will only accommodate 90 

persons.  Therefore, the proposed increase in the 

number of units will have less of an impact on the 

community. 

  Regarding the parking variance, in 

calculating the required parking for the proposed use, 

the applicant based the requirement on a number of 

spaces required for apartments in the R-4 District.  

The Office of Planning does not believe that this 

requirement is correct, since the R-3 District does 

not allow apartment uses.  Therefore, the requirement 

should be all uses and one space for 600 square feet 

of gross floor area. 

  The proposal could, therefore, require 54 

spaces and the applicant has requested to provide 19. 

 The property is unique because of the topography site 

which changes from a high point along High Street and 

slope down towards the alley to the rear and west side 

of the existing buildings.  The topography of the site 

and the fact that the site is already developed 

presents an exceptional practical difficulty to the 

applicant to provide additional parking spaces. 

  To extend the parking along the entire 

western boundary would require extensive grading and 

retaining walls.  It would also mean a loss of green 
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space on the property.  The applicant has stated that 

many of their renters will not own cars and, 

therefore, the reduction in the required number of 

parking spaces will not negatively impact the 

neighborhood. 

  The granting of the variance will not 

impair the Zoning Regulation.  Therefore, the Office 

of Planning recommends approval of the requested 

variances.  Thank you, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Any questions from the Board?  Ms. Miller? 

  VICE CHAIR MILLER:  Good morning.  I just 

have a question on the parking.  I don't know whether 

the previous order has another page that we don't have 

or not, but -- 

  MS. BROWN-ROBERTS:  I tried finding the 

other page, because when I read it, it actually to me 

what this granted was a permit to park in front of the 

building and not -- it didn't address a variance from 

the number of parking spaces.  So that was a concern 

of our's.  And I think that was why we decided that 

they needed to provide, you know, additional parking. 

 Because we didn't know what the -- what was granted 

before, whether it was granted or not.  So we reverted 

to what we think it should be appropriate. 
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  VICE CHAIR MILLER:  Right.  Because, you 

know, reading this it says -- I mean, it did say that 

granted permission to park in front. 

  MS. BROWN-ROBERTS:  Right. 

  VICE CHAIR MILLER:  But then it also said 

"Due to the unusual topographical condition related to 

the subject property and the grades of adjacent 

alleys, it would be very difficult to provide the 

required parking in accordance with section 7205.12." 

 So, I mean, I think we are saying the same thing. 

  MS. BROWN-ROBERTS:  Right. 

  VICE CHAIR MILLER:  It leads to believe 

that they were looking at the required amount of 

parking. 

  MS. BROWN-ROBERTS:  Um-hum. 

  VICE CHAIR MILLER:  But it's not addressed 

here. 

  MS. BROWN-ROBERTS:  Right.  And there were 

no plans to show, you know, where they were locating 

the parking, even lower then. 

  VICE CHAIR MILLER:  And did you look at 

the record in the case? 

  MS. BROWN-ROBERTS:  It was very scattered. 

  VICE CHAIR MILLER:  So you actually -- I 

mean, if there was a hearing and the transcript to see 
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if they talked about this? 

  MS. BROWN-ROBERTS:  I mean, it was -- 

there was nothing.  I think it was about three pages. 

  MR. GELL:  Ms. Miller, my research was the 

same.  I included that page and thought there should 

be another page, but it just wasn't available, so 

that's all I could find. 

  VICE CHAIR MILLER:  Okay.  Then we'll just 

have to, you know, interpret it however we can. 

  MS. BROWN-ROBERTS:  Yes. 

  VICE CHAIR MILLER:  Okay.   

  MS. BROWN-ROBERTS:  I think so. 

  VICE CHAIR MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Any other questions 

from the Board?  Mr. Hildebrand, did you have? 

  COMMISSIONER HILDEBRAND:  Actually, I did. 

 Ms. Maxine Brown-Roberts, was there or is there any 

issue with the enclosing of additional space in this 

particular case? 

  MS. BROWN-ROBERTS:  Actually, I was not 

notified about the closure.  I think I just heard 

about it this morning. 

  COMMISSIONER HILDEBRAND:  Yes. 

  MS. BROWN-ROBERTS:  Right now, looking  at 

it, since it is not additional living space, I would 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 102

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

maybe say it's okay.  But technically, when we look at 

it, it would be an expansion of the building. 

  COMMISSIONER HILDEBRAND:  Of a 

nonconforming use? 

  MS. BROWN-ROBERTS:  Yes. 

  COMMISSIONER HILDEBRAND:  The area of the 

atrium.  Thank you. 

  MS. BROWN-ROBERTS:  Okay.   

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else, other questions?  A quick clarification.  When I 

looked at that, for my understanding, I would take 

that as an alteration, not an expansion just to an 

enclosure of a space that's already, essentially, 

defined, but not enclosed.  It certainly isn't 

expanding and when we talk about expansion, in fact, 

the Board has deliberated quite extensively on that 

under different circumstances under 2001. 

  MS. BROWN-ROBERTS:  Yes. 

  CHAIRPERSON GRIFFIS:  But looking at 

differentiating, because none of it is defined 

modernization, alteration, expansion. 

  MS. BROWN-ROBERTS:  Right, right. 

  CHAIRPERSON GRIFFIS:  But it's certainly-- 

not to belabor the point here, but I don't think I 

would and I don't think we need to be definitive, but 
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I'm not persuaded of the fact that that moves it to 

expansion. 

  COMMISSIONER HILDEBRAND:  I would only 

look to gross square footage calculation whether or 

not once it is enclosed does it actually increase the 

gross square footage of the complex or not. 

  CHAIRPERSON GRIFFIS:  Right.  And I 

totally agree.  If, in fact, it was under a provision 

of the section that was talking about square footage 

expansion and not directly under the intensity of use 

definition, and that's what we're looking at in terms 

of the residential zoning that it's in, and we measure 

intensity of use or expansion by units.  And so, I 

mean, we could get into whether changing the number of 

units is the expansion, but then you have to back that 

back into the reality of, you know, the mass, the 

envelope hasn't changed. 

  Again, it's interesting.  I think this 

clears up definitive or needing great definition of 

this case, because it would be one of those vexing 

times where clarity is, of course, in the regulation. 

  MS. BROWN-ROBERTS:  Right, I agree. 

  CHAIRPERSON GRIFFIS:  And obviously, 

different opinions take different looks at this.  But 

there it is.  Mr. Gell, follow-up, cross examination 
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of Office of Planning? 

  MR. GELL:  Well, I would just add that we 

are not expanding the nonconforming use.  I think 

that's the language in the regulation. 

  CHAIRPERSON GRIFFIS:  That's the 

particularity of this and I would say rising to the 

uniqueness of it is that you are conforming.  So if we 

look at that as an expansion, then you are expanding 

the nonconforming use, which shouldn't be allowed, and 

we get into this viscous cyclical argument which would 

-- well, I won't make that comment.  But there it is. 

 I think we are understanding of exactly what we're 

looking at, but I don't think it's that problematic to 

proceed. 

  Okay.  Others, questions?  No other cross 

examination?  Does the ANC have any cross examination 

of the Office of Planning?  Good.  Do you have their 

report?  You've had time to look at it?  You have a 

copy of it.  In any case, do get a copy of it.  It's 

an excellent report and the Office of Planning always 

does a very detailed analysis, not to mention great 

graphics.  It's always fun to look at.  Okay. 

  If there's nothing else, thank you very 

much. 

  MS. BROWN-ROBERTS:  Thank you. 
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  CHAIRPERSON GRIFFIS:  We appreciate it.  I 

don't have any other attendant Government agency 

reports.  Let us move ahead then to the ANC report.  

Ms. Hudson, Mr. Sapp, are you going to present the 

ANC's report? 

  MS. HUDSON:  I'm just speaking on behalf 

of the Commission.  Because we didn't come to an 

actual vote, so we didn't come to terms as far as the 

Commission as a whole, I'm submitting a Memorandum of 

Understanding concerning the BZA application for 

17358, the variance and special exception, and for the 

High Street Safe Haven. 

  CHAIRPERSON GRIFFIS:  Move the microphone 

a little bit closer.  Excellent. 

  MS. HUDSON:  I'm submitting a Memorandum 

of Understanding concerning the BZA Application.  

"Dear Members of the Zoning Board, the need for the 

preservation of decent affordable housing is critical, 

is a critical community concern at Anacostia, 

especially when the crippling hand of gentrification, 

real estate speculation, increased housing assessment, 

escalating apartment rental rates that are plaguing 

other parts of the city is now happening in our 

neighborhood east of the river. 

  There is also a need to preserve 
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affordable housing to existing residents of the 

community while also improving the condition of 

housing to acceptable levels.  Safe Haven Outreach 

Ministry has partnered with D.C. Department of Housing 

and Community Development, BB&T Bank, the Federal Home 

Loan Bank of Atlanta and the Phillip L. Graham 

Foundation raising over $4 million to construct Haven 

High Court. 

  This rehabilitation project will take 

three existing buildings and convert them into an  

affordable housing complex that will provide future 

residents with unit amenities such as garbage 

disposals, dishwashers, high speed communication 

wiring, laundry rooms in each building, meeting rooms, 

off-street parking with a security fence. 

  As agreed and guaranteed by Marsha 

Richerson, the director of the program, Director of 

Safe Haven, they agreed that the target renter is a 

single mature adult whose income shall be no less than 

40 percent of the median income based on the District 

of Columbia.  Also, Safe Haven agreed and has 

guaranteed that they will donate 12 percent of their 

projected monthly net income to Ketchum Elementary 

School." 

  These are just different stipulations, 
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because we didn't have an actual vote on and the ANC's 

Memorandum of Understanding we want to submit with the 

application, so they will know that they did commit to 

the community. 

  We have commitment.  We cced this document 

also to the Zoning Board Chair, the Office of 

Planning, Aubrey Thaggard, DCRA, Patrick Canovan, 

Honorable Marion Barry of City Council, because we 

never officially voted on it, but we wanted to make 

sure that some aspects of the community were 

approached.  I mean, I know you guys don't really have 

much to do with this aspect of it, but we just wanted 

to let you know that there was some accord reached 

with the ANC. 

  CHAIRPERSON GRIFFIS:  Is there any reason 

that you didn't have a vote? 

  MS. HUDSON:  They actually presented twice 

in front of our community and just a vote was -- it 

was just always delayed, lack of information, 

communication. 

  MR. SAPP:  Well, the first meeting, the 

community had questions that weren't answered. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MR. SAPP:  And then the second meeting, we 

didn't have a quorum. 
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  CHAIRPERSON GRIFFIS:  And I appreciate 

that.  The Memorandum of Understanding is excellent 

and I appreciate also your understanding that there is 

things in there that aren't within our jurisdiction. 

  MS. HUDSON:  Yes, yes. 

  CHAIRPERSON GRIFFIS:  Out of these 

community meetings in the SMD and also the full ANC, 

were there other elements that were brought up that 

should be brought to the Board's attention?  Elements, 

obviously, we're going to hear Ms. Fuller talk about 

parking. 

  MS. HUDSON:  The parking, that was -- 

  MR. SAPP:  We talked about parking. 

  MS. HUDSON:  -- a major situation that the 

ANC -- that the community voiced to the ANC that they 

did not support the project, because of the parking 

situation.  And they also did not support this, 

because it did not -- it doesn't bring in home -- it 

doesn't promote home ownership as the tenants who will 

be living at this dwelling, they won't have options to 

buy these apartments.  Whereas, still it's just a 

rental unit.  They would have preferred it to be like 

a co-op or like a condo situation.  So that was the 

community's major gripe. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  
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Questions?  Board questions of the ANC?  Mr. Gell, any 

cross? 

  MR. GELL:  I was going to wait for Mr. 

Sapp to testify, if he was. 

  CHAIRPERSON GRIFFIS:  He's done.  He's 

going to articulate all the way through.  You can take 

him up on anything he has already said. 

  MR. GELL:  If I could ask questions of 

either or both of them? 

  CHAIRPERSON GRIFFIS:  Of course. 

  MR. GELL:  I would appreciate it.  Just a 

couple of questions.  You mentioned that the community 

was not provided with enough information.  Is it 

possible that you ran out of time because there were 

other elements on the agenda?  Was that why the 

community felt that it didn't have enough time to ask 

the questions? 

  MR. SAPP:  You mean the first meeting? 

  MR. GELL:  Yes. 

  MR. SAPP:  No. 

  MS. HUDSON:  Yes, the first meeting. 

  MR. SAPP:  The first meeting is -- there 

were so many, Ms. Richerson never got a chance to 

present Safe Haven's project, because so many 

community members had questions and they bombarded her 
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with questions and before we knew it, it was time -- 

time ran out. 

  MR. GELL:  Okay.   

  MR. SAPP:  And so we need to give Safe 

Haven a fair chance to explain exactly what the 

program -- because, at that particular time, the 

community thought it was a transition or a type of 

drug program. 

  CHAIRPERSON GRIFFIS:  Oh, so there's a 

misunderstanding. 

  MR. SAPP:  Right. 

  CHAIRPERSON GRIFFIS:  So further 

information -- okay.  But clearly, they have indicated 

before they got all the information they needed. 

  MR. SAPP:  Yes. 

  CHAIRPERSON GRIFFIS:  So all the questions 

have been answered. 

  MR. SAPP:  Yes, yes. 

  CHAIRPERSON GRIFFIS:  Next question, Mr. 

Gell? 

  MR. GELL:  As a result of the additional 

ANC meetings, were any minds changed on the part of 

the commissioners? 

  MS. HUDSON:  I can only speak on my 

behalf.  As me standing as 8A-04, Commissioner for the 
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8A-04, I support the project.  But because we did not 

come to a group consensus, I can only speak on for my 

behalf. 

  MR. GELL:  Right. 

  MS. HUDSON:  I support the project.  It 

changed my mind.  At one point in time, yes, I did -- 

really didn't want to support the program, but after 

additional information was brought out, I have come to 

realize that affordable housing is something that is 

slowly disappearing in our area.  I have come to the 

point where I would support the project. 

  MR. SAPP:  In the beginning, I was against 

the project. 

  MS. HUDSON:  Yes, in the beginning I was 

also. 

  MR. SAPP:  My house is right next door to 

the building, so I was against the project.  After 

having several meetings with Ms. Richerson, I was 

pleased with what they, Safe Haven, presented and I'm 

for the project now. 

  MS. HUDSON:  I believe that once that I 

had the -- it was just a moment of clarity.  We come 

to realize that it wasn't a transitional home.  It 

does -- I mean, and also just the grant regulations 

that one of my biggest problems was that I thought 
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they were just going to come, develop the area, sell 

it and move out and pretty much I thought they were 

just going to come "poverty pimping," that's what we 

call it. 

  So once we got all that clarified, it was 

no longer a problem for me.  I meet the income bracket 

of that.  My grandmother meets the income bracket of 

that.  And I think because they work -- I mean, yes, 

they did let the building stay dormant for some time, 

but they let the building stay dormant to raise funds, 

so they can make it to where they can put in $4 

million, because they don't have to put in $4 million. 

 I mean, I weighed all those different options. 

  And the fact that it is a 30 year covenant 

over the existing property, where so they cannot sell 

it for 30 years, and it has to remain with the -- it 

has to remain less than 40 percent of the base median 

income for the District of Columbia.  I believe that 

that's something that will benefit our community as a 

whole.  And they do extend home ownership 

opportunities through their training programs.  I 

mean, they can't extend it, home opportunities to 

these renters, because of the covenant that the 

apartment building is under.  Yes, just not right 

here. 
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  CHAIRPERSON GRIFFIS:  Okay.   

  MS. HUDSON:  And we do -- and we did 

understand it, I understand it to a certain degree.  

So that's why I changed my mind.  But at first I was 

totally against it, because I do represent the 

community.  We are the voice of the community.  So 

it's like they didn't want it, so we don't want it 

either.  But once we started meeting more with other 

community -- other constituents in the community, we 

come to a consensus that half want the project and 

half don't.  So now, it is just the point where I have 

to make up my mind and speak on my behalf and I am an 

adjacent SMD. 

  MR. SAPP:  I must say when other community 

members dump, use the site as a dumping ground and 

when the drug addicts broke the wooden boards and got 

inside the apartments, I called Ms. Richerson.  She 

gave me her cell number and they came over and cleaned 

up the site and boarded them back up every time I 

called.  So I must say that they were very prompt on 

the -- in terms of keeping the site, you know.  And 

they had a landscape person to come out and clear the 

-- you know, as the grass and stuff grew, so I must 

say, you know, I can vouch -- 

  CHAIRPERSON GRIFFIS:  So it gives you some 
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understanding that they may take care of it? 

  MS. HUDSON:  Yes.  They gave a strong 

commitment, too, and that's one of the things and our 

letter of understanding, our Memorandum of 

Understanding, they gave a strong commitment and 

pledge to our commitment to being a part of our 

community, not just come in, make a little quick buck 

and leaving.  They are a nonprofit organization. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. HUDSON:  So it's just like it's not 

like it's a major developer coming.  So those were a 

lot of different issues that I had to weigh. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Thank you very much. 

  MR. GELL:  One last quick question for Mr. 

Sapp and that refers to a conversation we had had 

earlier.  Let me ask you, did people who signed the 

petition against -- did some of the people who signed 

the petition against Safe Haven tell you that they had 

changed their mind as a result of the additional 

meetings? 

  MR. SAPP:  Yes. 

  MS. HUDSON:  Verbally, yes. 

  MR. SAPP:  Yes. 

  MR. GELL:  All right. 
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  MR. SAPP:  After getting the information 

from Ms. Richerson at the last meeting we had, they 

had signed the petition, but they said if they would 

have received this information prior, then they 

wouldn't have signed it. 

  MR. GELL:  I have no further questions. 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you.  

With that said, let me ask you, in our proceedings we 

may finish up today, obviously the record looks like 

it will be closed today after we fill it, whether we 

decide this or not, I don't know.  But you brought up 

an issue of wanting to have additional architectural 

elements discussed in this.  I have looked through the 

regulations and we don't -- we often do have design 

control in our variance review and in this one I do 

not see where our jurisdiction would step into that. 

  Just two things then to give you that 

understanding.  Secondly, how are you thinking that 

you would actually continue with this discussion in 

terms of representing the community, surrounding 

community in looking at the architectural design of 

this? 

  MR. SAPP:  Well, I guess, looking at 

historic preservation. 

  CHAIRPERSON GRIFFIS:  How are you going to 
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force them to do what you want is my question. 

  MR. SAPP:  Right.  And figure out that 

particular era and then the types of housing that's in 

that area, the architect somehow can have -- 

  MS. HUDSON:  Maybe the painting, maybe the 

color scheme. 

  MR. SAPP:  -- the building -- yes. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. HUDSON:  Things of that nature. 

  CHAIRPERSON GRIFFIS:  I guess my question 

is process.  How are you going to ask them to do this 

or why would they, essentially?  Do you have -- are 

you having continuing discussions with them? 

  MR. SAPP:  Yes, I'll keep communicating 

with them. 

  CHAIRPERSON GRIFFIS:  Mr. Gell? 

  MR. GELL:  Mr. Chairman, as I understand, 

Mr. Sapp, he was concerned that some of the 

embellishments looked art deco rather than in the -- 

  MS. HUDSON:  Traditionally Victorian. 

  MR. GELL:  -- design of the Victorian.  

Ms. Richerson indicates to me that she is willing to 

consider some changes that may make it look more 

Victorian.  Obviously, there are some limits in terms 

of funds and so forth, but to the extent that it is 
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possible, we would be happy to work with Mr. Sapp and 

try to change some of those embellishments. 

  CHAIRPERSON GRIFFIS:  Okay.  Good. 

  MR. GELL:  In a way that would be 

appropriate. 

  CHAIRPERSON GRIFFIS:  There may well be 

some positive cost implications in changing the design 

that's more in keeping brash with the architectural 

context. 

  MS. RICHERSON:  If I might add, we have 

already gone and begun to fund raise to do some of the 

elements that we think will make it -- to keep the 

architectural integrity of the historic neighborhood. 

 As a matter of fact, the circle that was going to be 

originally cement is now going to be pavers, that is 

more historic. 

  CHAIRPERSON GRIFFIS:  I see. 

  MS. RICHERSON:  And those window panes 

could easily be made architecturally more historic by 

putting dividers at the panes to make it have more of 

that.  So there are a number of things that we can do 

that might not be as costly as they might sound, but 

even the lighting, we have gone to a more historic or 

Victorian looking lighting along the walkways, rather 

than more modular lighting. 
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  So we're going to do everything we can, 

because we personally like the historic look more than 

a modern look.  So we're all for it and we're going to 

do everything we can.  And we have invited the ANC to 

put two members of the ANC or the community, whomever 

they elect, on our committee and work with us going 

forward.  So we're looking forward to it. 

  CHAIRPERSON GRIFFIS:  There it is.  Okay. 

 We'll look forward to hearing in the newspaper those 

discussions as they continue. 

  MS. RICHERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else?  Let's move ahead then to persons to give 

testimony.  Ms. Fuller, of course.  Is there anyone 

else here that would like to present testimony today 

in this application?  Okay.  Very well.  We'll give 

her the table then.  Excellent.  Why don't you both 

come up? 

  MS. RICHERSON:  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  MS. FULLER:  Okay.   

  CHAIRPERSON GRIFFIS:  Who would like to 

begin? 

  MS. FULLER:  I'll begin.  Can you hear me? 

  CHAIRPERSON GRIFFIS:  Very good. 
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  MS. FULLER:  Okay.  My name is Greta 

Fuller.  Of course, again, I'm representing myself.  I 

live in Historic Anacostia and on Maple View Place.  

The first thing that I would like to talk about, and I 

want to make this quick, because I know it's almost 

lunch and we've been here a long time it seems like.  

But I wanted to bring up some key points.  And I've 

listened to Mrs. Richerson's testimony and to the 

commissioners' testimony or whatever. 

  And the thing that -- I took some notes on 

it and when Ms. Richerson was speaking of the 

building, she said that the building was vacant and 

vandalized for years and that Safe Haven -- well, Safe 

Haven has owned this property since 2001.  And they 

had the responsibility of keeping that property up 

from the time they owned it.  So we should note that 

not only was it vacant and vandalized, but they should 

have kept an eye on the building and we wouldn't have 

to call and ask them to come. 

  And I do want to say at the same time 

after a couple of years or after about a year, they 

did start coming.  They put up a fence.  And as Mr. 

Sapp said, they did begin to clean the building up, 

because trash was thrown there, etcetera, etcetera.  

But I believe that it was all for something to get 
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here where they are today.  But there was times that 

they left that building lax when they could have taken 

care of it. 

  The other thing is that Mr. Sapp said that 

the ANC supports this decision.  I tend to disagree.  

As Ms. Hudson said, that she supported it and Mr. Sapp 

supports it.  But Mr. Robertson and I were at the 

meeting last night and so was Mr. Sapp and Ms. Hudson, 

and the other three commissioners, I can't speak for 

them, but they verbally said that they did not agree 

with this project.  And I know that they need to be 

here to say their part, but they are not. 

  But Mr. Sapp is our 8A-03 Commissioner who 

is over the area where they are putting this building 

and he lives right next door to the building.  The 

other thing that I would like to say is that Mr. Sapp 

said he notified by email and flyers.  Yes, he did, 

but that was a variety -- a very limited amount of 

people that he notified.  I did most of the notifying 

and Rob, I call him Rob, but his name is Leslie 

Robinson, he and I walked most of that community 

talking to people and said they hadn't seen the 

commissioner since he was elected. 

  I would like to put that in the record as 

well.  The building, the number of units going up, so 
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why shouldn't the parking spaces go up?  Yes, they 

went from 36 units to 12 parking spaces, so, of 

course, you're going to put in 19 spaces for 48 units, 

which is still, to my understanding, not adequate.  

Especially now that I heard that some one bedrooms, 

because of the space, they can have two persons and 

that could possibly mean two cars. 

  And as far as because they are affordable 

housing does not mean that someone can not own a car. 

 That means 48 possible cars.  Even if we broke it in 

half, 24 possible cars.  And if each one of those 

persons had a guest over, that's still 48 cars, at the 

least, you know.  And we already have a HUD low income 

type housing directly across from our house, which is 

less than a block from the new building.  And those 

people have more cars than I have.  And they are on 

Section 8. 

  So I can't say because you have affordable 

housing that you are most likely not to own a car.  I 

have seen those people with two and three cars already 

taking up my parking space in front of my house.  The 

other thing is the building is not historic, but the 

land that it is on is historic.  I have the Historic 

Register in one of my notebooks here and everything on 

Maple View Place from the 1300 Block up to where Mr. 
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Sapp lives is a historic house.  The houses next to 

that building is historic.  The property all around, 

that is Historic Anacostia and I have the District of 

Columbia inventory of historic sites right here that 

point that out. 

  But the buildings are not historic.  So it 

is not only bordering, it is sitting in the middle of 

Historic Anacostia.  And two blocks away from the 

Frederick Douglass House.  So I think it's very 

important to keep in step with the historic qualities 

of that neighborhood, as we're trying to change it 

around.  And the persons who signed the petition, I 

would like to clarify that yes, they may have changed 

their mind, but they changed their mind on who was 

moving into the property.  Not on the parking 

requirements. 

  What I am here today to talk about is 

parking.  It is zoning that is my concern.  I am not 

concerned that you have low income, that you have 

affordable housing or that you even have people making 

median, whatever D.C. is.  I thought the Zoning Board 

was about these variances that I saw in the letter 

that was sent to my home.  And one of the things that 

I found in Chapter 21 of off-street parking 

requirements, I'm going to refer to what they wrote. 
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  It said "2101 Schedule Requirements for 

Parking, since May 12, 1958, all buildings and 

structures shall be provided with parking spaces as 

specified in a table."  And in that table R-3 does not 

exist.  But did Safe Haven tried to work with us?  No. 

 There is -- we were five -- we were R-5-A.  And R-5-A 

says one unit, one space.  They took us to R-4.  Yes, 

we do have some R-4, but we're not R-4.  Can they work 

with us? 

  And where it was two units, one space 

instead of trying to take us to the highest end of the 

spectrum where three units, one space, and this is a 

table within your Zoning Regulations that I found this 

information.  I just feel that if we put a variance on 

the off-street parking and allow this to happen, that 

is sending a message.  It's sending a message that any 

of the other buildings in my neighborhood that will 

probably go away or be bought up or whatever will come 

and pull this case as history and say look, you've 

given variances. 

  And I know that the Board listens to every 

case, but they will still pull history and say look, 

you gave a variance for this, for this uniqueness and 

for that.  And so, you know, I'm trying to ride the 

back of the variance for Safe Haven.  And that is what 
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I do not want to see happen in our community.  I've 

lived in northwest and I've seen the same thing 

happen.  Buildings come up, people -- their parking is 

congested.  And now we still live in a residential 

area and it is mostly houses. 

  You cannot even build a building like that 

in my neighborhood any more.  So to put parking spaces 

like that, moves the elderly away from their -- in 

front of their homes where they normally park.  It 

moves me, a single woman, who may have to park around 

the corner and I work late sometimes, and to have to 

walk up a street.  You know, it leaves -- it just 

pushes the existing residents and the homeowners away 

from where they already are. 

  We already have to kind of keep an eye out 

on our car and as neighbors know you next door across 

the street, they may see something happening to your 

car.  But if your car is around the corner, and my car 

is my means of transportation to work, I work in 

Columbia.  There is no subway.  You know, there is no 

bus.  It's inconvenient if I don't have my car.  But 

when I -- and the other thing that I'm trying to say 

here is I am not against Safe Haven. 

  This is not what this is about for me.  

This is about parking.  It is about putting all these 
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people in a small space, in a small space and trying 

to provide adequate parking.  I think that their 

program is excellent what they do for people, but it's 

not doing anything for me when it comes to parking.  

And even Ms. Richerson said at one point that if she 

had had a hindsight with one of her other buildings, 

she would have provided more parking. 

  You know, as they grow and as they become 

maybe more successful in the community, maybe they 

will be able to buy a car if they don't actually move 

in with a car.  So if the zoning -- 

  CHAIRPERSON GRIFFIS:  Just on your last 

point of affordability of percentage -- 

  MS. FULLER:  Wait a minute, I'm sorry, I 

can't hear you, sir. 

  CHAIRPERSON GRIFFIS:  Just on your last 

point.  If they become more and more successful, maybe 

they will buy more and more cars, which I tend to 

agree, that's what Americans do.  But wouldn't they 

have to move out of their units if they are stuck on 

an affordability level in these units, if they are 

making all that more money? 

  MS. FULLER:  No, I didn't hear that they 

had to move.  I never heard that they had to move. 

  CHAIRPERSON GRIFFIS:  Yes, well, my 
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understanding was, not that -- we're getting too far 

into it, but my understanding was with the grant money 

that was being given to the project, that there are 

income restrictions to those that can stay in these 

units. 

  MS. FULLER:  Right. 

  CHAIRPERSON GRIFFIS:  So obviously, as 

they get successful, they move on to successful areas 

also. 

  MS. FULLER:  But say you make that extra 

$2,000 and that affords you a car. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. FULLER:  That doesn't necessarily move 

you into a home. 

  CHAIRPERSON GRIFFIS:  Sure, sure. 

  MS. FULLER:  But it could afford you a 

car. 

  CHAIRPERSON GRIFFIS:  No, I -- 

  MS. FULLER:  That's what I'm speaking of. 

  CHAIRPERSON GRIFFIS:  Right.  No, I think 

I understand your point. 

  MS. FULLER:  Not to the other level there. 

 And I'm going to try to wrap this up. 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. FULLER:  With saying that Safe Haven, 
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I believe, has a great program.  But I am not on board 

with them with the parking situation.  I personally 

believe that it opens a can of worms for others who 

wish to come into the community, change existing 

buildings, can ask for the same type of variances.  I 

also don't believe that when Mr. Sapp speaks he speaks 

for the community. 

  I believe that he speaks for himself and 

he is speaking for Safe Haven building.  But the ANC 

is not seeing the larger picture of parking.  And that 

is what I've been trying to get them to really 

understand when it comes to these variances.  Not 

about how great the project is, but what happens to us 

who are existing.  And to give you a prop, Mr. Sapp 

lives the closest.  Commissioner Sapp lives the 

closest to this building.  His house is right next 

door.  He has a driveway.  We don't have a driveway. 

  It also leaves me to believe that he could 

be the most harmed in this situation or he could gain 

the most.  I don't know. 

  CHAIRPERSON GRIFFIS:  Okay.  But as you 

said, and I think articulately said and we appreciate 

you being down here, Ms. Fuller, this is about the 

zoning. 

  MS. FULLER:  Exactly. 
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  CHAIRPERSON GRIFFIS:  And I think you have 

made exactly that case in that presentation.  We won't 

delve too far into as I'm not sure what we would 

deliberate with in terms of the comments about others 

gaining or losing on this.  But it is a serious issue 

and I think you are well said in looking at the 

parking question.  And we do have to balance that.  We 

have to balance of what the case presentation is for 

the variance on every case that comes in.  Each one 

will be unique and each one will be distinct and each 

one will be difficult in terms of the level of 

deliberation that we need to put into it. 

  Let me ask if there are Board questions of 

Ms. Fuller, at this time?  Ms. Miller? 

  VICE CHAIR MILLER:  Yes, I have a few 

follow-up questions on your parking concerns.  What is 

the availability of parking right now in the 

neighborhood?  Do you have difficulty finding a space? 

  MS. FULLER:  First come, first serve. 

  VICE CHAIR MILLER:  But are there spaces? 

  MS. FULLER:  It still is a space, because 

everybody kind of knows you live there, so they kind 

of leave your space for you.  So if someone -- you 

still have parking right now. 

  VICE CHAIR MILLER:  And do you think they 
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can provide -- Safe Haven can provide more parking 

spaces on their property? 

  MS. FULLER:  Yes, I do. 

  VICE CHAIR MILLER:  And where would they 

put them? 

  MS. FULLER:  Remove one building. 

  VICE CHAIR MILLER:  Okay.  Okay.  My last 

question is I just want to separate your concern about 

this building versus if this building gets a variance 

from parking, your concern -- your real concern is 

that other buildings are also going to and that's 

going to make it congested? 

  MS. FULLER:  Yes, that's a concern.  

Right.  That truly is a big concern to me.  And when I 

was also looking at your Board Rules and everything 

and I'm sure you guys know this, but like in 2103.4(c) 

you state that the Board should give consideration to 

the amount of traffic congestion existing or that the 

building or structure can reasonably be expected to 

create in the neighborhood. 

  Because of the location of this building, 

I believe that it causes more congestion and traffic, 

even though they say they are parking in the rear.  

Not only my street, but Bangor Street and the people 

that live in the rear of that property.  We're not the 
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only ones that are affected by the parking situation. 

  VICE CHAIR MILLER:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  But put into 

context, Ms. Fuller, they conceivably wouldn't have to 

be here.  They could keep the 48 units. 

  MS. FULLER:  Pardon me? 

  CHAIRPERSON GRIFFIS:  And they could keep 

their existing condition, right?  In which case, I'm 

not sure what type of situation we would have.  A lot 

of the regulations that you are cited it is an 

anticipation of a new structure, new.  We're looking 

at, okay, what's going to be the overall impact of it. 

 But here's something that's existing that is going to 

be reconfigured, so it's a little bit of a different-- 

  MS. FULLER:  And you know, that's one of 

my reasons why I'm here.  And I think Ms. Miller said 

it best of all and that's what I'm really trying to 

convey.  It isn't so much that I'm against this 

project.  It is that this does not springboard other 

projects to think that hey, let's just go in Ward 8, 

in the residential area and start getting all these 

variances. 

  In this particular case, maybe it is what 

applies, but I don't want to send a message that we do 

not care. 
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  CHAIRPERSON GRIFFIS:  Sure. 

  MS. FULLER:  About what is going on. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. FULLER:  And how we live and where we 

live. 

  CHAIRPERSON GRIFFIS:  Good, good.  That's 

good.  That's very well said.  Okay.  Anything else 

from the Board?  Any other questions?  Mr. Gell, any-- 

oh, I'm sorry.  Mr. Hildebrand? 

  COMMISSIONER HILDEBRAND:  I guess I have 

one question.  With the previous relief they were 

given, they were allowed to park in front of the 

buildings.  Do you feel that the value of the parking 

in front of the buildings is greater than the asset to 

the neighborhood of having a more manicured park-like 

setting in front of these buildings? 

  MS. FULLER:  No, I do not.  I do not and 

one of the reasons is is because like they put history 

in before, a gentleman he protested against that and 

the people were forced to put up some kind of 

retaining wall, because he was used to sitting on his 

porch and having a great view and now he is looking at 

beat up cars.  So the building before, you know, that 

was one of the compromises that they did was to put up 

a structure so that he didn't see that.  So no, I 
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don't think that is necessary. 

  Like I said, I'm really here to put a 

voice from the neighborhood to say hey, don't make 

this the norm more than anything.  This building is 

coming regardless, because like Mr. Griffis said, they 

could put in 36 units and 12 spaces and go on home.  

But I just want to put that out there where I stand. 

  COMMISSIONER HILDEBRAND:  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else?  One of the things that you just brought up 

which is an interesting point is whether this is on 

historic land, you indicated.  And that's actually 

what was handed to me is the Historic Preservation 

Map, an inventory of sites and also the Historic 

Districts.  And I think we could conceivably -- I'm 

not sure how it would impact this, but well, to be 

direct, looking at this map, it looks like the 

Historic District actually carves out this site, so 

that this does not sit within the Historic District. 

  MS. FULLER:  Well, then -- okay, it's very 

interesting if it carves it out and the border is on 

Morris Road and 16th Street. 

  CHAIRPERSON GRIFFIS:  They actually don't. 

 That's the difficulty in reading the historic map, 

they don't go by roads.  It actually just kind of cuts 
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into the land.  I'll share this with you on your way 

out, but finding further clarification, I think it's-- 

  MS. FULLER:  Well, then why?  Okay.  So 

then I guess the website for the District of Columbia 

Historic, what do they say, the District of Columbia 

Inventory of Historic Sites is incorrect as of July 8, 

2005. 

  CHAIRPERSON GRIFFIS:  Could be, could be. 

 Well, either that is or this is, but we should get 

some clarification on it. 

  MS. FULLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Gell, did 

you have some quick questions? 

  MR. GELL:  Well, I could ask questions 

but, Mr. Chairman, I accept the sincerity of Ms. 

Fuller's testimony.  I think we have answered all of 

those points.  We have spoken to them and we would be 

happy to answer any further questions that you may 

have, but I'm not going to ask her any questions. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Let's 

move ahead then. 

  MR. ROBINSON:  Mr. Chairman, Board 

Members, my name is Leslie Robinson, Jr.  I live at 

1350 Maple View Place, right next door to Ms. Fuller, 

and as she so eloquently put it, she said the majority 
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of my concerns and I share those with her. 

  I don't want to take up any more of the 

Board's time, because I know it's past lunch time and 

we need to expedite this more quickly.  But however, I 

was at the last meeting with Mrs. Richerson and the 

Board Members and she did state that she will put up 

the 8 foot fence, but she also did state that there 

will be a key entry into the back gate for which 

residents will have a key, which has not come up. 

  So if residents have a key entry to the 

back gate, that means they can also park on High 

Street and on our street if they have overlapping 

parking.  I'm talking about the gate that is 

proceeding on High Street to the back and that is my 

main concern.  So if there is going to be a key entry 

for the residents to come in, so that means that their 

guests and themselves in the overload parking can park 

all down High Street and Maple View Place Street. 

  CHAIRPERSON GRIFFIS:  This wouldn't 

prohibit that though.  I mean, if you remove the gate 

in the front, then they could go in any time.  I'm not 

sure I'm understanding what the direct connection of 

parking on High Street and a keyed gate is. 

  MR. ROBINSON:  Say again, sir. 

  CHAIRPERSON GRIFFIS:  I'm not 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 135

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

understanding what the connection of parking on High 

Street and a keyed entry off of High Street. 

  MR. ROBINSON:  With a keyed entry on High 

Street, then the residents have another opportunity to 

park on said streets. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. ROBINSON:  That's what I'm saying, 

because they will have another access to the building. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. ROBINSON:  Versus being their access 

to the alleyway, which they are saying they are 

having, which I agree.  Like I'm saying, I'm with Ms. 

Fuller, I'm not opposing Safe Haven at all.  I think 

it's an outstanding program. 

  CHAIRPERSON GRIFFIS:  Sure. 

  MR. ROBINSON:  For those people that have 

low income or affordable housing. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. ROBINSON:  But what I'm concerned with 

is the variance, like Ms. Fuller said. 

  CHAIRPERSON GRIFFIS:  Exactly. 

  MR. ROBINSON:  That is my major concern. 

  CHAIRPERSON GRIFFIS:  Exactly.  Okay.  And 

that's excellent and if I understand you both 

correctly, it's fundamentally there is impact on this 
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specific application and you're concerned about that. 

  MR. ROBINSON:  Yes, sir. 

  CHAIRPERSON GRIFFIS:  And in addition to 

that, you're overly concerned with what implication 

does this have with the surrounding area in terms of 

other projects that might come forward. 

  MR. ROBINSON:  Correct. 

  CHAIRPERSON GRIFFIS:  Anything else you 

would like to provide? 

  MR. ROBINSON:  Yes, because with -- we 

also have adjacent apartment buildings that are on -- 

one is on Martin Luther King, which is also affordable 

housing, Class Section 8, the one also on Morris Road, 

which she did stipulate the back entrance is also on 

our street where they have -- residents have excessive 

cars, which my car has gotten hit twice. 

  Yes, they are speeding up and down the 

street.  My insurance company just shelled out $32,000 

just to get it fixed one time. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. ROBINSON:  That is my major concern.  

And with the increase in the traffic area, that has a 

definite impact on my neighbors and myself. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. ROBINSON:  That's why I am against 
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this variance. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

Thank you very much.  Ms. Fuller, did you have a last 

comment? 

  MS. FULLER:  Can I have one last comment? 

 I do have one question.  If they have 19 parking 

spaces and 48 units, let's say they have 30 people 

with cars, how are they going to justify who gets a 

space and then we already have overflow.  I'm just 

trying to understand that. 

  CHAIRPERSON GRIFFIS:  Okay.  That's an 

interesting point and I'll ask that at their 

conclusions.  Good.  Mr. Gell, any follow-up 

questions? 

  MR. GELL:  Yes.  I have been advised that 

in the back of both of your houses there is a paved 

alley and garages.  Do you use them?  Is there any 

reason that you don't? 

  MS. FULLER:  I don't have a garage.  I do 

have an alley and the car that was back there in my 

parking space has been vandalized.  It's also bad.  

People have robbed, stolen, been raped, have sex back 

there.  I am not going back there.  You go back there. 

  MR. ROBINSON:  And I also have parking in 

the back of my house, two slots.  I have parked my 
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4Runner back there.  I have had my brake line cut.  I 

have had my speedometer cut back there. 

  MS. FULLER:  Vandalized. 

  MR. ROBINSON:  It has been vandalized, so 

why would I park my 4Runner and my S-430 back there so 

they can vandalize it?  That makes no sense to me.  I 

want to watch my cars.  Now, yes, I have the 

opportunity to build a garage, but then I still have 

to ask for a permit to build this garage, because 

Historic Anacostia.  I just can't throw up a garage. 

  MS. FULLER:  And there are many police 

reports to support what I am saying.  I even have 

cameras on the rear of my house where I have taken 

pictures of this. 

  CHAIRPERSON GRIFFIS:  And I don't think 

we're questioning it and I think we fully understand 

it and appreciate the difficulties, that is in 

utilizing your own specific properties, and then the 

impacts that this might have.  I have to be direct 

with you.  It's not something that the Board has never 

heard before. 

  We have this an awful lot and it is what 

we're charged with in terms of balancing that which is 

before us and the concerns and the opposition.  I 

think you have both made an excellent point at making 
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sure that we understand your positions. 

  Okay.  If there is nothing further then, 

we do appreciate you both coming down and being 

patient and waiting for your time and availability to 

give testimony to the Board.  Thank you both.  Yes? 

  MS. FULLER:  If we could also give 

something if we wanted in the record.  I know that you 

are recording this, but if we have paperwork that we 

wanted to submit, we could do that at this time? 

  CHAIRPERSON GRIFFIS:  Yes.  Do you have it 

with you at this time? 

  MS. FULLER:  Yes, I do. 

  CHAIRPERSON GRIFFIS:  Absolutely.  We'll 

take that into the record.  You're going to need to 

give Mr. Gell a copy and also the ANC a copy and then 

put one in the record if you have. 

  MS. FULLER:  Okay. 

  CHAIRPERSON GRIFFIS:  Or as many copies as 

you have into the record.  What are you going to be 

submitting? 

  MS. FULLER:  Oh, just basically my 

testimony. 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. FULLER:  Just written out a little 

more specifically.  I kind of went through it because 
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of the time. 

  CHAIRPERSON GRIFFIS:  Excellent, 

excellent. 

  MS. FULLER:  And being here for so long. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Gell, are 

you ready for closing? 

  MR. GELL:  Mr. Chairman, I think we have 

made our case and I would ask for a Bench Decision and 

a summary order. 

  CHAIRPERSON GRIFFIS:  Good.  Let me ask 

you a question before we answer that one, Mr. Gell.  

What is the program for parking?  Is this going to be 

assigned parking?  Is this going to be just open?  How 

is that going to be maintained?  Is there a program at 

this point? 

  MR. GELL:  I would have to ask Ms. 

Richerson to come forward and respond to that. 

  MS. RICHERSON:  Our initial plan is to 

assign parking spaces, but since we have not had, as I 

said prior -- as a matter of fact, we have never had 

more than a third of our residents who own cars.  So 

our assumption is, and maybe wrongfully, but our 

assumption is that we will assign parking spaces. 

  CHAIRPERSON GRIFFIS:  Okay.  So as 

somebody comes in and leases a unit, you would ask 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 141

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

them on their lease application do you own a car or 

not own a car and if they did, then you would make one 

provision. 

  So obviously, Ms. Fuller, was going to ask 

you if you had the opportunity, but she doesn't, so I 

will.  Your parking spaces are full.  You get a unit 

in there that now has a car, an ownership of a car, 

what are you advising or how do you deal with it? 

  MS. RICHERSON:  Well, I certainly -- 

because we want to become homogenous with the 

community, we're going to ask them to, please, try to 

park in a way that doesn't obstruct someone else's 

parking, but obviously you're going to choose a 

parking space that allows you to gain entry to the 

building. 

  We're hoping that -- as a matter of fact, 

one of the problems is our parking is on an alley.  

People who come into the alley to seek their parking 

spaces or a parking space of someone who is not going 

to be at home or may lend them their space, they are 

going to probably turn and park on Bangor.  I think 

she is absolutely right on that. 

  I don't think that there is going to be 

much intrusion on Maple View or High Street, but 

that's only my thinking.  It's very difficult for me 
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to tell you that they will not park on either Maple 

View or High if they are the 20th car and don't have a 

permit. 

  CHAIRPERSON GRIFFIS:  Okay.  Good. 

  MS. RICHERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Mr. Gell, did you in your application for review or 

in any of this delve into the question of whether this 

is in the Historic District? 

  MR. GELL:  My review of the map indicates 

to me that the lots, the specific lots that these 

buildings sit on, were carved out of the Historic 

District. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, there 

needs to be some reconciliation in a different agency 

and office because, as Mr. Etherly has brought 

forward, the District of Columbia Inventory of 

Historic Sites treats addresses and indexes as Ms. 

Fuller accurately said, it includes the address, so 

that there is obviously some discrepancy here on the 

map and that which is actually listed in the Historic 

District.  So we may want to double check on that. 

  MS. RICHERSON:  If I may add, we had Jim 

Thackerbury, who is the project manager of this 

project, at DHCD -- 
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  CHAIRPERSON GRIFFIS:  Yes. 

  MS. RICHERSON:  -- check the most recent 

allocation of the Historic District and he says that 

it is not in the Historic District. 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. RICHERSON:  So there is -- 

  CHAIRPERSON GRIFFIS:  And Mr. Thackerbury 

has years of great experience at DHCD.  I would 

suggest that you call an Office of Planning Historic 

Preservation staffer to see what their opinion is. 

  MS. RICHERSON:  Okay. 

  CHAIRPERSON GRIFFIS:  Because that's what 

they do, not to say that that would have any impact in 

terms of our application review but, obviously, in 

processing forward and, obviously, with Commissioner 

Sapp's interest, if it was established to be a 

contributing building it may well have to go to 

Historic Preservation review.  Okay. 

  MR. GELL:  I think what the Board is 

saying is that resolution of that issue is really 

something for the Historic Preservation Review Board, 

but it's not something that the BZA needs to have in 

order to make a decision. 

  CHAIRPERSON GRIFFIS:  That's absolutely 

correct.  Very good.  Very well.  I do not believe 
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that we need to keep the record open for any other 

additional information unless other Board Members see 

fit or need to request it. 

  However, with the time and the management 

and, actually, the substantive testimony that we have 

heard today and the evidence presented, I would like 

to spend a little bit of time in review of this and 

deliberation and we'll set this for decision making in 

our Public Meeting as scheduled on the 4th of October. 

  So to be totally clear, we will bring this 

up again and make a decision during our Public 

Meeting, October 4th.  The record is closed.  No other 

additional information would be accepted into it.  Mr. 

Gell, question? 

  MR. GELL:  Is there any possibility that 

the Board is going to change that date?  It's the 

Jewish holiday and I'm not asking for myself, because 

I don't have to be there, but I just thought I would 

mention it. 

  CHAIRPERSON GRIFFIS:  Mr. Hildebrand's 

birthday.  This is a very important issues.  It's an 

excellent point, Mr. Gell.  I'm not sure we have 

reconciliation on that immediately.  We have cases 

that are already set.  Does the staff of Office of 

Zoning have any comment on that?  Has that been a 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 145

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

question?  I'm just a volunteer civil servant that 

just shows up when I'm told. 

  MR. MOY:  Well, as you know, Mr. Chair, 

that's the Board's regular decision making day, so no 

testimony is required for that meeting, Public 

Meeting. 

  VICE CHAIR MILLER:  Mr. Chairman?  I just 

would like to say for the record that I won't be 

participating in deliberation that day because of the 

holiday.  However, if you do choose to go forward with 

decision making that day, then I certainly would be 

giving my input ahead of time and voting. 

  CHAIRPERSON GRIFFIS:  Excellent.  

Absolutely, and that's what we would expect.  Mr. 

Gell, as I can't resolve it immediately, as this point 

we're going to announce it for that date.  We will 

obviously make provisions for announcing if we change 

that date and not meet at a Public Meeting on the 4th 

and change our afternoon hearing schedule, but at this 

point we'll set this for the 4th and move ahead in that 

course. 

  Very good.  Anything else I can answer on 

this case?  If not, thank you both very much.  We 

appreciate you being down here.  Thank you to the 

applicant and also the ANC members.  Commissioner Sapp 
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and Ms. Hudson, it's a pleasure to see you and we do 

appreciate you being here and being patient with us. 

  We're going to take a five minute break, 

then we're coming back to our last element of today.  

I would ask that those that are present, as you know, 

we have set out the processing of this.  We'll have 10 

minutes.  We're going to have you make yourselves 

comfortable. 

  Let's fill the panel.  We're going to go 

straight through the entire panel.  We don't have the 

official buzzer and clock, but we have made 

provisions, so you will note that I will interrupt you 

and I will give instructions to go.  We'll go through 

the entire panel.  We'll come back for quick questions 

and then we'll let everyone roll.  So we'll be back in 

five minutes. 

  (Whereupon, at 12:43 p.m. a recess until 

12:54 p.m.) 

  CHAIRPERSON GRIFFIS:  I'm going to just 

have everyone introduce themselves, who is here, so we 

can anticipate what we're endeavoring to do.  If you 

don't want to be at the table, you know, oil and water 

and all that, that's fine.  Just introduce.  That's 

fine, that's fine.  That was a bad stab at humor.  Let 

me start on my left then. 
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  MR. BASKEN:  Paul Basken.  I'm one of the 

appellants. 

  CHAIRPERSON GRIFFIS:  Mr. Basken is 

present.  You, sir? 

  DR. BARNETT:  Dr. Jim Barnett from 

Historic Mount Pleasant. 

  CHAIRPERSON GRIFFIS:  Mr. Barnett. 

  DR. BARNETT:  The Historic Society for 

the -- 

  CHAIRPERSON GRIFFIS:  Okay.  And you are 

participating with Mr. Basken? 

  DR. BARNETT:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. MEYER:  And I'm Josh Meyer, the other 

appellant, the next door neighbor one house down. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. COLLINS:  Chris Collins, Holland and 

Knight. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. KIERNAN:  Good afternoon.  Paul 

Kiernan with Holland and Knight. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MR. ADLER:  Josh Adler with 1636 Irving, 

LLC. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  
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And we're all familiar with the rules of play today?  

Another bad -- I need some lunch before my humor comes 

back.  But nonetheless, in all seriousness, of course 

we have set this time up so that you can orally brief 

the written submissions that are already in the 

record. 

  So you don't need to be overly redundant, 

but utilize your time efficiently and effectively.  It 

will be 10 minutes.  I will give you a small warning 

as you're getting close and at 10 minutes, I'm going 

to ask you to, please, stop talking and then we'll 

move on. 

  Who else is here attendant to this case?  

Is there anyone else here attendant to 17411?  DCRA 

present?  Is the ANC present?  We're full.  Okay.  

Let's go.  I noted you were seated first.  Why don't 

we go to you? 

  MR. KIERNAN:  Thank you, Mr. Chair.  Since 

it's our motion -- 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. KIERNAN:  -- we should probably go 

first.  I have got my watch out.  We're ready to go.  

Fortunately, we only have 10 minutes and we're not 

here to talk about the merits of the case. 

  CHAIRPERSON GRIFFIS:  That's exactly 
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right. 

  MR. KIERNAN:  We're here only to talk 

about this limited issue before you, which is a motion 

to dismiss on the grounds that the appeal was untimely 

filed.  I was here last week, heard the comments from 

both the Chair and the Vice Chair on issues to be 

addressed, and I think we can cover them and even have 

maybe a minute left over. 

  The appeal in this case was filed on 

August 5, 2005.  The appellant's appealed the issuance 

of two building permits.  The first was issued on 

September 9, 2004, which was 330 days before the 

appeal was filed.  I checked it last night.  The 

second building permit was issued on December 17, 

2004, which was 231 days before the appeal was filed. 

  At the time of the issuance of those 

permits, and at all times since, the rules of this 

Board and section 3112.2 require that someone 

aggrieved by an order or decision made by an 

administrative officer "in the administration or 

enforcement of the Zoning Regulations" files appeal 

with the Board no later than 60 days from the date 

that the person appealing the administrative decision 

had notice or knowledge of the decision complained of. 

  In the appeal that they filed on August 5th 
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that I know you have reviewed, Mr. Basken and Mr. 

Meyer specifically appealed as follows.  They said "We 

are appealing the decision that the existing structure 

at 1636 Irving Street in an R-4 Residential Zone be 

allowed to expand from four rental properties into a 

seven unit condominium complex.  The developer, 1636 

Irving Street, LLC, received building permits for 

seven units subject to zoning approval of the number 

of units in the zone permit, B468513, and later a 

Certificate of Occupancy for seven units." 

  So the limited question before you is 

whether your regulations are to be enforced as they 

are written or whether these appellants should be 

allowed to present a full scale appeal next February, 

which is when this is scheduled, on the question of 

whether building permits that were issued in the fall 

of 2004, before this building was completed, were 

proper. 

  The relevant dates are not in dispute.  I 

just did a quick summary.  I will hand them to the two 

appellants.  I have a copy for the Board.  Thanks, 

Chris.  Fortunately, there is no dispute as to the 

facts here.  There is no question as to when the 

permits were issued.  There is no question the 

appellants knew all about the issuance of the building 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 151

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

permits at the time they were issued, and well more 

than 60 days before they filed the appeal. 

  In the appeal papers that they filed with 

you, as well as in the opposition to the motion to 

dismiss, the appellants told you that they said prior 

to ground being broken, during construction and 

thereafter, they complained to Jim Graham, they 

complained to DCRA, they complained to us, they 

complained to everybody.  They said it was too large. 

 They said it shouldn't be a seven unit building. 

  They knew all about the zoning issue that 

brings their appeal today.  What they didn't do was 

file an appeal with you.  There is no question that 

the appeal was filed long after the 60 day clock had 

run.  What they are really arguing to you in their 

opposition is the following. 

  What they are saying is that 60 day clock 

on the two building permits should be extended 

indefinitely for two reasons.  First, they say that 

the permit that was issued in December, which is in 

the papers before you, had notations that they didn't 

understand what they meant, and this was a question 

that the Vice Chair raised last week. 

  The permit specifically says in block 

letters, this is the December permit, "Addition of one 
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kitchen on first, second and third floors converting 

three units apartment into seven units.  Revision of 

interior for previously approved addition subject to 

zoning approval of number of units in zone."  And they 

say to you I don't know what that last sentence means, 

"subject to zoning approval of number of units in 

zone." 

  We have looked at it.  I have talked to 

Chris Collins.  I have talked to other people.  We 

don't know what it means either, but we do know what 

the first three sentences mean and what the first 

three sentences mean is that this unit was being 

converted to seven units.  And what we do know is that 

they knew what that meant, and what that meant was 

that the zoning review decision had been done prior to 

the time that building permits were issued. 

  They knew that this was going to be seven 

units.  They knew they weren't happy about it and they 

knew what they had to do about it.  They just didn't 

do it.  In order to grant a motion to dismiss, I would 

say to the Members of the Board, you don't need to 

decipher what that means.  It may be an interesting 

academic issue, but for purposes of the timeliness of 

the appeal, the appellants had all of the information 

they needed. 
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  Moreover, I would say to the Members of 

the Board that when the Commission enacted the 

revisions to impose a firm 60 day time limit in light 

of the Waste Management case and other things that 

preceded that, that reflects a policy decision that 

the tide does not go to appellants anymore, that when 

people have knowledge of things, when people have 

notice of events, they have to act. 

  They can't say well, I didn't know what it 

means, so I just get an indefinite extension until I 

decide to call the question.  You cannot extend 

indefinitely the time periods by complaining to 

everybody else, but not coming to this Board. 

  And as this Board ruled last year or 

earlier this year, I guess, in the Haren case, the 

Zuckerman Brothers Tree Overlay case, just because 

there may be additional issues raised on a permit 

doesn't mean you keep restarting the 60 day clock and 

that is, essentially, what they are saying. 

  We didn't know what that is, but instead 

of coming to ask you what it means, instead of doing a 

timely appeal to call that question, we're allowed to 

sit back for six, eight months until we finally decide 

it's time to ask, and that is not what the regulations 

say.  That is not what the Waste Management case said. 
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 That's not what the Zoning Commission has said and 

it's not what should be done in this case. 

  The second reason they think they should 

extend what will clearly be otherwise time barred 

appeals of the two buildings, the other reason they 

say it should be extended is because of the fortuitous 

timing of the issuance of the Certificate of Occupancy 

in this case. 

  When you read the appeal that they have 

filed with you, they are not raising any issues about 

the Certificate of Occupancy.  They have not noted an 

 appeal saying that the issuance of the Certificate of 

Occupancy was itself in error.  What they are saying 

is that it's that affirmation of the zoning review 

error that they are really challenging, not that the 

DCRA had improperly issued the Certificate of 

Occupancy, if you assume that there is no zoning 

review challenge, because it's time barred. 

  So even though they listed it as one of 

the issues they have appealed, they are not actually 

appealing it.  And if you read the appeal as I just 

quoted to you earlier, they are really appealing the 

decision to have this go from four units to seven 

units.  That's what is reflected in the building 

permit.  That's what the appellant's knew about long 
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before they filed this appeal. 

  The fortuitous timing of the issuance of 

the Certificate of Occupancy, I'm suggesting to you, 

does not extend the 60 day time period for appealing 

the building permits, which is the core of the issue 

that they are appealing.  But even if the issuance of 

the Certificate of Occupancy was relevant or was the 

issue that they are appealing, even there they were 

untimely and they're untimely from their own conduct. 

  On May 26th they got the letter from Dr. 

Canovan and we know that, because on May 27th they 

emailed it to everybody and said why don't one of you 

take an appeal of this?  And Dr. Canovan said "The 

structure is now complete.  The units are now for 

sale.  In fact, only cosmetic work remains.  The 

Building Code official has determined that the 

structure meets the Building Code requirements." 

  And then referring to the decision to 

allow conversion to a seven unit project, Dr. Canovan 

said "I'm sorry for the mistakes.  They were mistakes, 

but I am not going to deny the property owners a 

Certificate of Occupancy for the property on the basis 

of the zoning review error.  ANC-1D, of course, has 

the right to appeal this decision to the Board of 

Zoning Adjustment." 
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  They knew that on May 27th.  The ANC knew 

it on May 27th, because within 60 days the ANC had, in 

fact, voted not to take an appeal.  These gentlemen 

didn't do anything in the next 60 days.  So even if 

that were a relevant time period, they blew it anyway. 

 They let June and July lapse.  They let people close 

on these units.  They have let people move into these 

units until they filed the appeal. 

  The one issue that they raised, too, is 

they said, well, gee, one of the owners' lawyers, Fred 

Press, said August 10th was the right date.  Fred Press 

is a great real estate lawyer in Maryland, but he 

doesn't decide what's timely to this Board.  Moreover, 

the email they attached to you is sent to their own 

lawyer and their own lawyer didn't tell them anything, 

apparently. 

  They were represented by counsel during 

this time, which is in the record before you.  They 

were having settlement discussions, which was in the 

record before you.  They tried to get other people to 

file the appeal, all of which they didn't do within 

the 60 day time period. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  MR. KIERNAN:  Thank you. 

  CHAIRPERSON GRIFFIS:  We're going to 
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finish off the panel and then we'll take questions 

from the Board and then we'll adjourn.  Ready? 

  MR. BASKEN:  Thank you.  Is this on?  Yes. 

 It's Paul Basken.  Okay.  I guess I will go through 

some of the things he mentioned. 

  You seem to be speaking on our behalf and 

saying we were not appealing the Certificate of 

Occupancy.  We clearly were.  That was part of our 

initial filing with the BZA.  We certainly were 

appealing the Certificate of Occupancy.  That's in the 

filing we made. 

  He said that we knew from the start there 

would be a seven unit building.  That is not true.  

That was not part of the original plan.  They were 

changing it all along and we didn't know exactly what 

it was, but we made clear that our level of opposition 

was to expanding it beyond what it was existing. 

  He says on this, the December permit, 

sorry, he reads the language from it.  And I'm not 

saying I don't know what that means.  I'm saying I'm 

not -- I don't know what, I guess, the DCRA had in 

mind for it. 

  But what I do know, what it says, and it 

does say "subject to zoning approval of number of 

units in zone."  I mean, that is very clear what that 
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says and that does -- that says that the 60 day clock 

doesn't begin on that until a Certificate of Occupancy 

or there has been a zoning approval, they have come to 

this Board asking for what they know they needed to 

get from this Board. 

  The letter, the email from Frederick Press 

talking about the August 10th date, he mentions that 

our attorney saw it, but they were also copied on it, 

too, and they didn't say that it was incorrect either, 

and our attorney didn't because it wasn't incorrect.  

That is the 60 days begins with the issuance of the 

Certificate of Occupancy.  They cite themselves the 

Haren case and the Haren case itself says that the 

date begins with the issuance of the Certificate of 

Occupancy.  It's their own case that they cite and 

that's what it says in that ruling. 

  I'm going to leave some time for the other 

gentlemen.  I mean, they mention in their response 

public interest in this case and that is, I mean, I 

would call it ridiculous, because the public interest 

in this case, as you have seen from the ANC twice 

unanimously voting their position on this and 

petition.  Okay. 

  DR. BARNETT:  As I said, I'm Dr. Jim 

Barnett from Historic Mount Pleasant, and we're 
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interested in this case for the same reason that the 

ANC was interested in the case, and that is relative 

really to the public interest cited by the attorneys 

for the other side. 

  The public interest has been declared in 

this particular area, because it is established as a 

Historic District and changing the quality of the 

residences in the area clearly changes the character 

of the Historic District.  This would be a precedent 

that would allow other buildings to be changed, at 

some point, if the owner so chose. 

  CHAIRPERSON GRIFFIS:  We're only dealing 

with the motion and it's based on timeliness.  You 

need to address the timeliness issue only. 

  DR. BARNETT:  I think one of the things 

that's important here that was alluded to by Patrick 

is the idea that the Certificate of Occupancy is the 

permit that is being appealed.  The Certificate of 

Occupancy was issued on June the 10th and 60 days later 

is August the 10th.  They filed on August the 5th.  This 

was the permit which established the Zoning 

Administrator's decision that seven units was correct. 

  It was not established until that 

Certificate of Occupancy was issued and, therefore, 

that sets the date for the appeal of the seven units 
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and for, you know, the appeal of the whole building. 

  MR. MEYER:  I mean, we're not lawyers, so 

we don't have as polished arguments as these guys, but 

I have to say I take great umbrage in some of the 

things they said.  They are misrepresenting our 

position.  They are not playing fair with a lot of 

this stuff.  When they dismiss one of their own 

counsel as being just a good lawyer, he was the one 

who was negotiating and in communications with us the 

entire time. 

  And if you look at the record we 

introduced, we spent hours and hours and at least 15 

separate communications asking the city and the DCRA 

and Jim Graham's office when we needed to file our 

appeal by.  We never got an answer to any of those.  

You can look in the record.  We got no response. 

  We did the same thing a few weeks ago.  We 

said we needed information, basic information about 

what had been adjudicated in this case, what the city 

still had open and under investigation and we never 

even got a response.  The only thing we have gotten 

was a letter saying talk to our lawyer. 

  So you know, when their counsel 

specifically tells us in a written communication that 

August 10th is the deadline, you know, I know they said 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 161

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in their motion that, you know, you can negotiate in 

bad faith, but that shouldn't be held against you when 

you're entering into these kind of contracts.  Maybe 

that's the case, but we clearly believed from their 

lawyers it was August 10th. 

  But not only that, we on several occasions 

came down here and visited the staff here, because we 

couldn't get answers from anybody else and Richard 

Nero and Linda, and I have so many papers now, I can't 

remember her last name, Linda Pelzer, specifically 

both told us that their belief was that August 10th was 

the deadline and that the deadline started ticking, 

the clock started ticking, the 60 day clock, on the 

issuance of the permits, not on anything else. 

  And in fact, the letter from Canovan 

states something that is going to happen in the 

future.  It doesn't say that the District is going to 

do this.  It says it will not do this and, in fact, he 

is specifically talking, as Mr. Kiernan said, about 

one issue.  He mentions the singular.  We will not 

deprive them of a C of O based on one error. 

  And, in fact, all of our communications 

before and after that discuss many errors, one of 

which is the setback on the side, which DCRA to this 

day has never said whether they believe it's legal or 
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not.  It has never -- DCRA has never given us a 

response on the windows, which are clearly illegal, we 

believe, on the other side and it has never given us a 

response on the porches in the back. 

  So you know, for them to say that we're 

not appealing the underlying causes of this, you know, 

is just wrong and it's unfair and everybody we talked 

to throughout this whole process, we have been trying 

to do the right thing.  We wanted, of course, to get 

our appeal in in a timely manner and to reject it on 

the basis of a fabricated technicality, especially 

when the law, you know, clearly says otherwise we just 

think is unfair. 

  We think that the facts of the case itself 

are so important to the neighborhood that we believe 

that a full airing of all the facts should be heard in 

this case and that it shouldn't be dismissed on a 

technicality. 

  One more thing.  I know we didn't want to 

get into the issues of the case, but since they did, I 

will address it.  They specifically asked us to get 

the ANC not to file an appeal in this case, because 

they were the ones who came to us and said we would 

like to negotiate with you and make things right. 

  Only right after their fake deadline ended 
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did they tell us they had no interest in doing that, 

but they were the ones that asked us not to get the 

ANC to, you know, file an appeal and as soon as we 

told the ANC what happened, they came back and they 

issued a statement in the case supporting us and 

saying that they are on our side and they want to see 

a full hearing on this. 

  So I think that those facts are needed, 

you know, by you guys to hear this and we also 

couldn't appeal the building permits, because the 

building permits clearly said that they were supposed 

to go before the Board of Zoning Appeals in order to 

get this entire process, you know, to get a zoning 

variance. 

  I listened all morning when you asked some 

very thoughtful questions of these people that are 

trying to build that home, you know, in Anacostia and 

all of your questions were all good ones, and it just 

is unfathomable to me as to how these experienced 

developers and their lawyers think that they could 

have just circumvented the BZA to get this in the 

first place and then just steamroller us and get it 

dismissed on a technicality. 

  It seems like all of the questions you 

were asking the people this morning, and I have the 
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agenda from the next couple of weeks, I mean, people 

are coming here to see if they can build an addition 

on their porch.  It seems like if they have to come 

here for that kind of variance, it just seems clear as 

day to me that these people should have come here to 

you before all of this happened, and that's what we're 

asking.  We're asking you to hear the merits of the 

case and I think that that's very fair. 

  DR. BARNETT:  One last point here about 

this, and that is that the DCRA has not been able to 

present the plans.  Therefore, it was impossible for 

anybody to make a review of some of the setbacks and 

requirements for the building, because the plans could 

not be provided by DCRA and we have a letter on July 

14th saying that they still have not found the plans 

and cannot produce them for us. 

  MR. MEYER:  They also say that they refuse 

to give us answers.  Theresa Lewis, we have many 

correspondences from her which are in the record and 

some since then.  Theresa Lewis says she has not made 

a decision yet on whether the setbacks and the windows 

and the porches are legal or not, but she said "I am 

not comfortable with the answers I'm getting" from her 

staff in the case. 

  I mean, Canovan, in his letter he is 
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referring to the Zoning Administrator who by that time 

had been dismissed because of his actions in this 

case, we understand.  So to us that letter just 

doesn't seem like it's a legitimate letter to be 

basing a decision on this case on, and Canovan even in 

the letter clearly says that he is only referring to 

one of many of our issues. 

  CHAIRPERSON GRIFFIS:  That's okay.  Good. 

 Thank you all very much.  Excellent utilization of 

time.  A lot can be packed into 10 minutes.  Let's 

start first with questions from the Board.  Let me 

ask.  You indicated that, of course, the Certificate 

of Occupancy is not under an appeal as it has been 

brought forth and let me ask directly. 

  Is it an appealable decision?  Is the 

Certificate of Occupancy in this case an appealable 

element? 

  MR. KIERNAN:  I think the certificate -- 

well, just to be clear, the appeal lists the 

Certificate of Occupancy as one of the items it 

appeals from along with the two building permits.  I 

don't want to misstate that. 

  I think it is not the appealable issue 

here, because it's not the decision reflecting the 

zoning review.  That's the building permits.  The 
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Certificate of Occupancy doesn't contain anything 

about the zoning review. 

  CHAIRPERSON GRIFFIS:  And how do you 

separate that?  What is it that gives us the 

indication that the Certificate of Occupancy wasn't 

issued on a basis of any of the zoning? 

  MR. KIERNAN:  Well, let me state it this 

way.  When Dr. Canovan said we're not going to 

withhold it based on the zoning review, what he said 

was the zoning review may have been in error, but 

we're not revisiting it at the Certificate of 

Occupancy stage.  So when the Certificate of Occupancy 

is subsequently issued, it's not because of additional 

zoning review.  That had been done and the time for 

that had long passed in terms of the appeal. 

  CHAIRPERSON GRIFFIS:  Okay.   

  DR. BARNETT:  Can I speak to that point? 

  CHAIRPERSON GRIFFIS:  No.  At this point, 

we're not going to have volleys back and forth, but 

rather only quick questions and clarification from the 

Board as this is to inform the Board.  Let me ask. 

  There were a couple of things that you 

three walked through very quickly, one of which I 

think you said that, clearly, it was timely to appeal 

the permit, but it seemed to me you were talking about 
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the Certificate of Occupancy, and I'm not sure I can 

get you to recall exactly the sentence you -- 

  MR. MEYER:  Yes, I'm sorry.  I misspoke.  

I was talking about -- 

  CHAIRPERSON GRIFFIS:  You were meaning the 

Certificate of Occupancy? 

  MR. MEYER:  I was talking about the 

Certificate of Occupancy, because we still are under 

the belief that we can't approve the building permits, 

because they got a building permit to build something 

and it seems like they didn't build it the way they 

were supposed to build it.  But yes, I was referring 

in that matter -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. MEYER:  -- of the 60 days to the C of 

O. 

  CHAIRPERSON GRIFFIS:  Okay.  And just for 

my clarification, can you succinctly and directly 

state how is it that the Certificate of Occupancy is 

the basis of the issuance, the basis of your appeal?  

How is it evidence for the Board? 

  DR. BARNETT:  There is no evidence that 

the Zoning Administrator has made a decision, which is 

required by the permit. 

  CHAIRPERSON GRIFFIS:  Actually, I'm trying 
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to get to more of a procedural.  How have you brought 

it to the Board that the Certificate of Occupancy is 

the element of appeal? 

  DR. BARNETT:  Because it is the definitive 

answer that the Zoning Administrator provides that he 

has approved the seven units. 

  CHAIRPERSON GRIFFIS:  Okay. 

  DR. BARNETT:  Before that there is no 

other evidence that he has approved the seven units, 

and the previous permit says it's subject to the 

Zoning Administration review. 

  CHAIRPERSON GRIFFIS:  Okay.  And going to 

other elements that you keep bringing up in terms of 

these windows, there's a side yard or a court.  I 

believe there's even some lot occupancy that was 

brought up in some of the written submissions.  You 

have indicated you're still waiting for a response 

from DCRA. 

  Let me ask you just directly why are you 

waiting and what are you waiting for?  And I guess 

directly, does the public have to wait for a response 

from DCRA or does DCRA respond in certain procedural 

manners?  What are you waiting for? 

  MR. BASKEN:  Well, no.  We're not waiting 

in the sense that we waited past the deadline to file 
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the appeal, but we are also at the same time waiting 

for further information that would explain what went 

on here, I mean, whether there were multiple grounds 

on which -- the only thing that -- in Canovan's 

letter, the only thing that he talks about as far as 

his intent in the future, and again he has written us 

several communications in which he has expressed the 

intent that he later has not gone ahead with, so you 

can take that for what it's worth, even the value of a 

letter like this until it's actually -- until he 

actually produces it in the form of a certificate, 

that letter is not worth a lot. 

  But even for what it's worth, that letter 

only says the Zoning Administrator, who is the person 

as far as we know he got rid of because of his 

handling of this case, will not deny the permit on a 

particular set of grounds, on the zoning review error, 

which he alluded to in the letter, but again doesn't 

explain exactly, but he leaves open a whole host of 

other reasons in which there could be a subsequent 

decision to deny it. 

  So we could not proceed through this 

system at least until we had a formal declaration, 

which was the Certificate of Occupancy, that that was 

the decision. 
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  CHAIRPERSON GRIFFIS:  Okay.  So you needed 

an official decision from DCRA and that's what you 

were waiting for? 

  MR. BASKEN:  Yes. 

  CHAIRPERSON GRIFFIS:  I see. 

  MR. MEYER:  Yes.  I mean, this sort of has 

been a catch-22 for us.  Despite what these lawyers 

say, we have been complaining about this since day 

one.  We didn't just allow people to move into the 

building.  We sought stop work orders.  We sought -- 

you know, we have a pile of -- 

  CHAIRPERSON GRIFFIS:  I don't think they 

are disagreeing with you.  I think that they just -- 

  MR. MEYER:  Well, no, they said we just 

let people move in.  But I don't see how we could have 

possibly appealed the building permits within the 

time, because nothing had been built then.  You know, 

they just got a permit on paper to do something and if 

you look at the plans for the building, they never did 

what they were supposed to do. 

  CHAIRPERSON GRIFFIS:  So what you're 

saying is you couldn't appeal something on paper until 

it was actually built? 

  MR. MEYER:  No.  The building permits when 

they were issued last December, I mean, the only way 
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we could appeal that is if we -- when it clearly said 

"pending zoning approval," we went to the councilman's 

office.  We went to everybody we could talk to and 

said what does this mean, and we were told that, you 

know, you have to wait and see how the zoning 

officials rule on this before you can appeal the 

building permits. 

  CHAIRPERSON GRIFFIS:  Let's just get to 

that and then I'm going to move on.  What was the 

forum that you thought DCRA was going to rule on it or 

the Zoning Administrator was going to rule on it? 

  MR. BASKEN:  Well, the forum I thought was 

-- as Josh mentioned, we thought -- like we have been 

watching this morning, that this said that they needed 

to come in here and get approval to do something 

contrary to what the zone specifically says. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BASKEN:  And they just never did it.  

We thought that would be our -- 

  CHAIRPERSON GRIFFIS:  Okay.  So you 

thought that issuance of a building permit -- 

  MR. BASKEN:  Excuse me? 

  CHAIRPERSON GRIFFIS:  An issuance of a 

building permit was handed to the contractor and said 

go ahead and go build it.  I'm just trying to 
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understand. 

  MR. BASKEN:  I'm sorry.  It doesn't say go 

ahead and go build it.  It says approval subject to 

zoning approval.  It doesn't say go ahead and build 

it. 

  MR. MEYER:  I think what you're going ask 

is were we waiting?  We just thought that that was the 

first of many permits and that once you got the 

building permit, then you come here. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. MEYER:  Because this is the place 

where you guys decide whether -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. MEYER:  -- or not it's appropriate in 

size and lot occupancy and parking spaces and all of 

that.  I mean, you know. 

  CHAIRPERSON GRIFFIS:  Understood.  And I'm 

just trying to get clarity of your thought process. 

  MR. MEYER:  Right. 

  CHAIRPERSON GRIFFIS:  I'm not saying one 

way or the other. 

  MR. MEYER:  We tried every step of the -- 

I mean, if you saw all the emails and communications, 

I think you have seen some, we had tried every step of 

the way to do the right thing and there has been files 
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lost and people haven't called us back, people have 

been suspended and disciplined and fired. 

  CHAIRPERSON GRIFFIS:  Sure, sure. 

  MR. MEYER:  We're trying to, we have been 

trying to do -- 

  CHAIRPERSON GRIFFIS:  There's people in 

the crowd for our afternoon cases that can empathize 

with you. 

  MR. MEYER:  Right. 

  CHAIRPERSON GRIFFIS:  Go ahead.  Anything 

else?  Any other questions from the Board? 

  VICE CHAIR MILLER:  No questions. 

  COMMISSIONER HILDEBRAND:  I do.  I guess I 

have a question for the developer.  What did they 

assume that clause meant on the building application, 

I mean, yes, on the building permit? 

  MR. ADLER:  The permit was signed and 

approved by Toye Bello, the Zoning Administrator at 

the time, the previous permit.  That was the December 

permit.  The September permit was signed, the permit 

jacket was signed by Shawan Mack who was the zoning 

reviewer for that.  There were no other issues. 

  Frankly, when we walked out of there in 

December after four months of zoning and permit 

review, we were just really happy to finally have our 
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permit in hand that said that we could build and that 

had been signed by everyone. 

  COMMISSIONER HILDEBRAND:  So you didn't 

pay any attention to the clause at all? 

  MR. ADLER:  We really didn't even -- we 

didn't look at it until later.  We just knew we had 

gotten our building permit and that we could finally 

get going with that phase of the project. 

  VICE CHAIR MILLER:  Mr. Adler or Mr. 

Basken, I was just wondering if you could just 

articulate a little more whom you asked about what 

does "conditioned upon zoning approval" mean and what 

answers you got and when you asked the questions? 

  MR. BASKEN:  I don't remember asking a lot 

of specific questions tied to that.  What I more was-- 

I mean, I don't have, I'm sorry to say, the record -- 

well, Jim Graham, of course, right from the start.  A 

lot of the communications were by email and they were 

with Director Canovan's chief of staff, Theresa Lewis, 

and I also called over.  I spoke to Toye Bello 

actually and one or two other people. 

  And the key point I took away from the 

conversations with them was that don't worry about it, 

they can build what they want.  We will not grant the 

Certificate of Occupancy at the end if anything is not 
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in compliance, and that was what Toye Bello told me 

and it was what another person whose name, if I can 

think of it, I'm not sure can, I have it written down 

elsewhere, there told me that that was the thing I 

basically had to watch for, was at the end of the 

process they can build whatever. 

  They can basically -- you know, we're not 

going to sit there.  They basically said we're not 

going to sit there and baby sit them during 

construction.  If they want to take the risk of 

building something that they are not supposed to 

build, fine, but the time will come at the end. 

  They won't get the Certificate of 

Occupancy if they build something they are not 

supposed to, and that is just -- that was sort of the 

fundamental assurance I got from the DCRA repeatedly 

during the process, was that that day would come and 

don't, you know, lose a lot of sleep over it.  When 

it's done, they won't get the Certificate of Occupancy 

if it's not in full compliance. 

  And I was talking about measurements, I 

was talking about unit size, I was talking about those 

windows on our property line and the balconies.  I was 

asking about all of those things and that was what the 

answer I was getting back from them was. 
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  MR. MEYER:  Jim Graham and his chief of 

staff, Jeff Jennings, also repeatedly told us that and 

they said that -- and this was Graham in his capacity 

not just as our City Councilman, but as the Councilman 

in charge of DCRA.  You know, he specifically said to 

us don't worry, you know, the process, the system 

works.  They absolutely have to go through and get 

zoning variances and go before the BZA to do all of 

this stuff. 

  You couldn't -- nobody could possibly ever 

build something like this without them asking all of 

the nitty-gritty questions about exactly how many 

parking spaces you're going to have, how big is it 

going to be, what is the impact going to be on the 

neighborhood and we were assured of that repeatedly. 

  VICE CHAIR MILLER:  Okay.  So basically, 

what you're saying is these were verbal assurances 

that you got from people at DCRA and Jim Graham, that 

not to worry, they wouldn't be able to go forward 

until they get a Certificate of Occupancy, and that is 

why you filed after you got that Certificate of 

Occupancy? 

  MR. BASKEN:  Some were written, too.  I 

started later on getting more -- well, some of them is 

-- yes, some of them are in there but yes, a lot of it 
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was verbal and there are some that are written as 

well. 

  UNIDENTIFIED SPEAKER:  We're speaking to-- 

well, when we have the hearing -- 

  VICE CHAIR MILLER:  No, that is a time 

issue.  I'm sorry.  It is a time issue, because we are 

allowed to extend the time if there are extenuating 

circumstances that rise to that level and that's what 

I'm really exploring. 

  Mr. Kiernan, you seem to have stated, and 

I'm not sure if this is correct, that they could have 

appealed the May 27th decision.  Is that your position? 

  MR. KIERNAN:  I think they could have.  

Well, I think by that point they were out of time on 

the building permits in any event, but I think they 

had notice of the decision at the time of the May 26th 

Canovan letter, May 27th letter. 

  VICE CHAIR MILLER:  Well, which is your 

position?  Do you think they could have appealed that, 

that that would have been timely to appeal the May 27th 

decision? 

  MR. KIERNAN:  I don't think the May 27th 

decision would have extended the time for them to have 

appealed the building permits that were issued back in 

December or the time under the regulations after the 
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building was under roof, which is a shorter time 

period, you know, which is to deal with a situation.  

If you don't actually know the status of permitting, 

you have 10 days from when it's under roof to file 

your appeal.  I don't think the Canovan letter extends 

that. 

  The question of whether the time to appeal 

the C of O was the May 27th letter or the actual June 

10th, is that your question? 

  VICE CHAIR MILLER:  No, I just found this 

an interesting point if you were taking that position 

and I wanted to understand it, because it's certainly 

well after the building permit and why that letter was 

different from the Certificate of Occupancy in your 

view. 

  MR. KIERNAN:  Again, I think the 

appealable time frame runs from the building permit or 

no later -- or the time when the project is under roof 

under your regulations.  The Canovan letter doesn't, I 

think, extend the time period to file what was then an 

untimely appeal on the building permit. 

  The question of whether the Canovan letter 

itself is an appealable issue prior to the time the 

Certificate of Occupancy, I think they probably could 

have under the regulations, which says file 60 days 
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from the date the person appealing the decision had 

notice or knowledge of the decision or should have had 

notice or knowledge, whichever is earlier. 

  And when Canovan says I am not going to 

withhold the issuance of the C of O on the arguments 

that have been presented to me about zoning and this 

going to seven units, I think that would have been an 

appealable issue and I don't think, for purposes of 

jurisdiction, it necessarily matters whether the C of 

O was issued that day or the day after or a week 

later.  They had notice of the decision complained of. 

  VICE CHAIR MILLER:  Would you agree that 

our regulations deal with appeals of final decisions? 

  MR. KIERNAN:  Yes. 

  VICE CHAIR MILLER:  And why is it 

unreasonable to believe or to conclude that a permit 

isn't final if it's conditioned upon another event 

occurring? 

  MR. KIERNAN:  I'm sorry.  Why is it 

unreasonable to conclude that?  I'm sorry, was that -- 

  VICE CHAIR MILLER:  I don't know if I 

articulated it correctly. 

  MR. KIERNAN:  Okay. 

  VICE CHAIR MILLER:  If a decision is 

conditioned upon another event occurring in the future 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 180

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

then is it a final decision before that event occurs? 

  MR. KIERNAN:  I think it may depend, but 

if the question is whether that last sentence on the 

building permit, which authorized the construction and 

said on it, let me get the right words, "subject to 

zoning approval of number of units in zone" after 

having said that it's converting to seven units, 

whether that made the building permit conditional, I 

think the answer to that is no, it did not make it 

conditional. 

  The building permit was final.  They had 

approval from the city to build this building.  I'm 

not sure what that last sentence means, but I don't 

read that as saying that it was. 

  VICE CHAIR MILLER:  That they had 

permission? 

  MR. KIERNAN:  That the building permit was 

conditional. 

  VICE CHAIR MILLER:  They had permission 

subject to a condition, so the building permit, you're 

saying, may have been final, but was the permission 

final?  Was there -- 

  MR. KIERNAN:  I'm sorry.  I didn't mean to 

interrupt you.  I don't think that it's conditional 

and I don't think the -- the permission to build the 
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building was not conditional on a subsequent event.  

You know, building permits don't get issued saying and 

come back later and tell us what you're going to 

build. 

  It's an approved set of plans.  It went 

through zoning review and the permit was issued.  If 

the permit had been denied, which is normally -- you 

know, if there was a zoning issue the permit would be 

denied and they would send it here to get a variance, 

but it's not a conditional building permit. 

  VICE CHAIR MILLER:  So what is the point 

of a condition then if the permit is final?  Well, you 

said you don't understand what that language means 

either, is that correct, subject to? 

  MR. KIERNAN:  Well -- 

  CHAIRPERSON GRIFFIS:  Isn't the question 

are you familiar with this ever being written in a 

permit before? 

  MR. KIERNAN:  I have never seen it. 

  CHAIRPERSON GRIFFIS:  Mr. Basken? 

  MR. KIERNAN:  And Chris can speak to it.  

We have never seen it. 

  MR. COLLINS:  Mr. Chairman, I have been 

doing this for many, many years and I have never seen 

a permit like this.  And if you would permit me to 
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speculate, my guess is that a phrase like that will 

appear on the face of a permit application that is 

going through the process.  People make notations on 

permit applications.  Inspectors do, reviewers do. 

  My guess is that the clerk who typed it 

up, maybe that phrase got too close to the box that 

they type from, because they type the words in the box 

on the front of the first page, in the middle of the 

first page, that talk about what you're asking for and 

if it's approved, that's what they give you.  And the 

fact that that was typed on there may have been that 

someone got a little -- some words got inside the box 

that should have been outside the box and that just 

got typed on. 

  CHAIRPERSON GRIFFIS:  Mr. Basken, are you 

familiar with this? 

  MR. COLLINS:  That's pure speculation.  I 

have never seen it otherwise. 

  CHAIRPERSON GRIFFIS:  Have you ever seen a 

permit conditioned? 

  MR. BASKEN:  Well, I have no experience 

with that at all, so I certainly would not -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BASKEN:  But that doesn't mean 

anything, but I just mean that they were earlier 
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criticizing, suggesting that we were negligent in not 

having gotten in there and asked questions, but here 

they are sitting here telling you that they didn't 

know what it meant and they -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BASKEN:  -- built a $2.5 million 

project. 

  CHAIRPERSON GRIFFIS:  No, I understand. 

  MR. BASKEN:  Without knowing what it 

meant.  I just -- 

  CHAIRPERSON GRIFFIS:  Here's my quandary 

on this and before we go too far along with this, and 

I think we have hit the point, this phraseology on the 

permit, but -- 

  DR. BARNETT:  Could I raise another point 

relative to this? 

  CHAIRPERSON GRIFFIS:  Sure, as soon as I'm 

done.  The issue, and I think we have to as a Board 

look directly at what the process is that's before us. 

 And if you look at it, the permit is issued and 

construction starts.  There is no process of which 

that is conditional, and so for us to come in and say 

well, here is a condition, I don't think -- I think 

the element rises to us to deliberate on whether that 

was extenuating circumstances, but I don't want to 
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spend a lot more time. 

  And our deliberation will not be based on 

the fact of how much time does it extend or what was 

the process for further -- this was, whether it be a 

typographical error or whatever kind of error, there 

was some sort of error there, because that cannot 

invoke coming to the Board.  You do not get permits if 

zoning relief is required without having an order of 

approval from this Board. 

  BOARD MEMBER ETHERLY:  I don't disagree, 

Mr. Chair, but I think there are two issues here and 

it's a nuance.  One is the question of what did the 

property developers feel that they were able to do 

with that permit in hand, and I think I'm very clear 

that you treated it as a final permit, which enabled 

you to move forward with all appropriate steps to get 

your project moving forward. 

  Perhaps my question or the point that I 

think is an important one, however, is what 

conceivably does Waste Management contemplate in terms 

of extenuating circumstances and does that language on 

that first permit rise to that level? 

  And that's important from the standpoint 

of getting at what was in the mind to an extent, at 

least that's how I'm viewing Waste Management, what 
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was reasonably in the minds of any interested party 

who was looking at that particular action in terms of 

assessing whether or not that is the final decision, 

as Mrs. Miller's question was going towards.  Is that 

the final decision that needs to be appealed? 

  So perhaps my question, Mr. Kiernan or Mr. 

Collins or Mr. Adler, would be is it your argument 

that that language would not rise to the level of 

being extenuating circumstances as contemplated by 

Waste Management?  That is kind of my first question, 

and then I want to come to the C of O later, but what 

would be your response there? 

  MR. KIERNAN:  For the lawyer who argued 

and lost Waste Management, it's very close to my 

heart.  I think the Waste Management point was, and 

what the court said in that case, is a reasonable time 

to appeal is measured by the time that fairness 

dictates to enable an aggrieved party to evaluate the 

appropriateness of seeking review, to obtain the 

assistance of counsel and take the other steps 

necessary to proceed. 

  And I think the exceptional circumstances 

are really when one of those is outside the 

appellant's control, when there aren't sufficient 

facts on which you could base an appeal not a 
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situation where you're uncertain as to the likelihood 

of your chances of success, and not in a situation 

where you have, you know, retained counsel and you're 

looking at various options and you're talking 

settlement with the developer and you're calling your 

council member and you're doing a lot of things. 

  I think the thing that is crystal clear is 

here, and we don't even have a situation where an 

aggrieved party didn't watch the construction going 

on, the aggrieved party watched the construction going 

on from next door, saw it go under roof, saw 

everything proceeding. 

  The question is not, with all due respect 

to these gentlemen who are very good at their 

professions, it's not a question of whether they are 

lawyers or not and the regs aren't written just for 

lawyers.  They are written with common sense, which is 

60 days is an appropriate time to figure out whether 

you're going to do something and they had all the 

evidence before them. 

  That's why I think even, and I said in my 

comments earlier, if there was a question mark about 

what that last sentence meant and how it applied to 

what they were looking at that's going on in their 

neighborhood, I think under the regulations and under 
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Waste Management, what the court said and what the 

Zoning Commission said is you better act. 

  That doesn't mean you can't keep talking 

to the council member.  It doesn't mean you can't keep 

talking to the developer or doing everything else at 

the same time, but you better act in time. 

  BOARD MEMBER ETHERLY:  Okay.  Let me then 

ask this question with respect to kind of moving 

forward a little bit on some of your points.  With 

respect to the May 26th letter, does that letter in 

your thinking constitute the decision?  It sounded as 

though you were offering or proffering that it does, 

that constitutes the decision that should have been 

appealed, the letter itself, not necessarily the 

issuance of the C of O. 

  MR. KIERNAN:  Correct. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. KIERNAN:  And I think that's because 

the regulation says whichever is earlier and it was 

not -- it was a situation where the grounds for appeal 

had been asked of the director.  He said I am not 

going to withhold issuance on that basis.  ANC, if you 

want to appeal, go ahead.  I'm not saying his decision 

about what's an appealable order is final either, but 

it does indicate to me that he thought he was making a 
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decision. 

  BOARD MEMBER ETHERLY:  So then by virtue 

of that argument then, the actual issuance of the 

Certificate of Occupancy itself on June 10th would not 

be appealable, because they had notice of it at an 

earlier date? 

  MR. KIERNAN:  I think in this particular 

circumstance, that's right. 

  BOARD MEMBER ETHERLY:  So if you had a 

situation where -- lawyers, of course, are fascinated 

by hypotheticals, but I think hypotheticals are 

perhaps important here, because I'm trying to kind of 

explore the parameters of what you're suggesting. 

  Let's say you don't have an exchange of 

letters.  Here is my concern.  I'm perhaps not asking 

you to respond to it, but my concern is if we start 

looking at letters, we have had a number of 

experiences where letters have gone back and forth 

through the mail and emails. 

  MR. KIERNAN:  Right. 

  BOARD MEMBER ETHERLY:  I'm worried about 

the slippery slope of trying to identify where a 

particular communication begins to toll the clock or 

start the clock.  So that is perhaps where my concern 

is going.  Let me leave it at that rather than invite 
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some response.  I think it's just going to be 

appropriate for deliberative discussion among the 

Board. 

  With regard to the issue of the 

Certificate of Occupancy itself, is it your 

contention, and I just want to be clear on your 

answer, that the Certificate of Occupancy, if it is 

indeed appealable, would not encompass, such an appeal 

would not encompass zoning related questions? 

  MR. KIERNAN:  Correct. 

  BOARD MEMBER ETHERLY:  Correct?  Why is 

that in your opinion? 

  MR. KIERNAN:  Excuse me one second.  Well, 

yes, because the zoning review issues were encompassed 

within the building permit.  The Certificate of 

Occupancy did not present any new zoning review issues 

to bring an appeal before you. 

  Therefore, if there is an appeal on the C 

of O related issues that aren't zoning related issues 

and that's timely, you know, I suppose that might be 

an outcome here, but I don't think -- and I think the 

proper course then for the Board would be to say that 

the appeal of the building permits, which they have 

appealed, would not be timely and if they have got an 

appeal directed to Certificate of Occupancy issues 
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that doesn't require the Board to reach back and do 

the building permit issues, I suppose that would go 

forward. 

  My argument is if you pare that out, 

there's really no C of O issues that they are really 

appealing here, at least in the appeals papers that 

they filed.  And I'm using their words to describe 

what they are appealing, not my words.  And, 

obviously, it's not the hearing on the merits and we 

haven't talked about laches and all sorts of other 

issues that might come up in a full blown hearing. 

  BOARD MEMBER ETHERLY:  Thank you.  Let me 

slide to the appellants if I could very briefly, 

because I just want to get some of these questions 

answered, but in a very focused way.  With respect to 

the issue of extenuating circumstances, from one Board 

Member's opinion, I think that's a significant part of 

where this motion gets dealt with.  With regard to 

extenuating circumstances, could you give me a very 

tight and focused summary on what your contention 

would be regarding extenuating circumstances that 

impacted your ability to file a timely appeal or 

perhaps as the property developer offered, if you had 

a question why not simply file an appeal to protect 

and preserve your ability to do the appeal, still sort 
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it out and do subsequent things? 

  I believe that I heard in the course of 

your argument that one of the issues was that there 

was an ongoing back and forth with DCRA where critical 

questions were offered by you, but you were not 

getting any answers from DCRA, as one example.  So if 

you could respond to that, I would appreciate it. 

  MR. BASKEN:  I just want to answer.  The 

general question is extenuating circumstances are 

simply that we were told that that was the date by 

which -- we were told by your own staff here that that 

was the date by which we could file it.  We were told 

by their attorney that that was the date by which we 

could file.  I mean, I don't know what -- I mean, it's 

about as -- if you call it an extenuating 

circumstance, I mean, that's -- they have no claim to 

having been in any way -- they certainly haven't made 

any claim to in any way having been disadvantaged by 

this, I guess, they are counting as a five day 

difference between what it is. 

  I mean, I'm not -- I haven't heard any 

basis on which they are saying that they have somehow 

been hurt by this difference.  And the difference, 

this was simply us doing what we were told.  We were 

abiding by your own regulations with your own staff 
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and what they said and what they agreed to, too. 

  MR. MEYER:  I spoke with Ms. Pelzer this 

morning and she said that yes, she told us long before 

the deadline that the deadline was August 10th and that 

we were well within that.  And I want to keep it 

succinct, but I'm still confused by this catch-22 in 

the sense that from what Mr. Kiernan is saying, if you 

issue building permits and they don't build what the 

permits specify that they build and yet you can't deal 

with that in the -- at the Certificate of Occupancy, 

who is to stop people from building whatever they want 

based on a Zoning Building Permit? 

  CHAIRPERSON GRIFFIS:  That's an excellent 

point to bring up. 

  MR. MEYER:  I don't understand where there 

is the mechanism. 

  CHAIRPERSON GRIFFIS:  Because it wouldn't 

be appealable to this Board if they didn't build 

according to the permit that was issued.  That would 

be an enforcement issue for DCRA.  What would be 

appealable is what the permit was issued on.  So a C 

of O wouldn't cure the fact of whether they were in 

compliance with the permit, just for clarity. 

  MR. MEYER:  But so, I mean, like what is 

the -- I know you are not here to educate us, but we 
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have tried all along this whole time to try to figure 

that out.  When somebody issues a permit and we 

immediately see that they are diverging from the 

permit that was built, we are raising questions. 

  CHAIRPERSON GRIFFIS:  That's an 

enforcement issue for DCRA. 

  MR. MEYER:  Right.  But they never did 

that and so that's why when they promised us -- 

  CHAIRPERSON GRIFFIS:  But see that's where 

I disagree with you on this on the specifics of this 

case, because the permit on face says exactly what 

they are going to build.  You are taking issue -- 

  MR. MEYER:  No, no.  I'm sorry, no.  But 

it doesn't say that -- there is nothing in the plans 

or the building permit about the back porches, which 

are clearly beyond the footprint of the building.  

There is nothing about the illegal windows, which they 

are not on the plans.  They built windows into this 

building that are not in the plans approved by the 

city. 

  CHAIRPERSON GRIFFIS:  Okay.  I understand. 

  MR. MEYER:  And the setback is clearly, if 

not even a safety hazard, not what they said it was 

going to be.  And so all of those issues were 

contained in the building permit. 
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  CHAIRPERSON GRIFFIS:  Just for clarity on 

all this, how is it not what they said they were going 

to be?  How do you know that? 

  MR. MEYER:  It's supposed to be at least 6 

feet wide. 

  CHAIRPERSON GRIFFIS:  How did you get that 

information? 

  MR. MEYER:  From the city Zoning 

Regulations and from their own plans.  Their own plan 

said that it is supposed to be 6 feet. 

  CHAIRPERSON GRIFFIS:  So you have the 

plans now? 

  MR. MEYER:  I'm sorry? 

  CHAIRPERSON GRIFFIS:  So you have the 

plans? 

  MR. MEYER:  Yes, we finally got the 

architectural plans, yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Okay.   

  MR. MEYER:  We got some of them. 

  MR. BASKEN:  We don't know if what we have 

is the entire list.  The letter from DCRA says they 

don't have it all, so I'm not sure what they gave us 

is everything.  It sounds like it isn't, because they 

gave us -- what they gave us was prior to this July 

14th letter from them.  Oh, actually, yes, I think it 
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was prior to that.  Well, actually, I'm not sure on 

that. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. BASKEN:  But they still haven't, in 

any event, told us otherwise that they have these. 

  CHAIRPERSON GRIFFIS:  Understood. 

  MR. MEYER:  I heard from Theresa Lewis 

that they were still sending people out to the 

building to measure the setback and everything else to 

see if they complied.  So, to me, they are clearly not 

finished judging whether or not this building is in 

compliance. 

  CHAIRPERSON GRIFFIS:  Okay.  For clarity, 

there's two issues.  There may be compliance with the 

permit that was issued. 

  MR. MEYER:  Right. 

  CHAIRPERSON GRIFFIS:  And then there may 

be an issue of what they issued the permit for. 

  MR. MEYER:  Right. 

  CHAIRPERSON GRIFFIS:  But I won't take up 

your time doing that. 

  BOARD MEMBER ETHERLY:  One final question, 

Mr. Chair.  With respect to perhaps the nagging 

question is what -- two questions and then I'm done.  

Did you, at any point, contemplate filing an appeal 
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during this period after the issuance of the building 

permits and if so, why didn't you do it? 

  MR. BASKEN:  I think I've explained that. 

 I mean, I didn't do it probably for two general 

reasons.  One is that it seemed from the permit that 

they still had something to do and that that our 

opportunity for that had not yet arrived. 

  BOARD MEMBER ETHERLY:  Okay.   

  MR. BASKEN:  And two, was that we were 

being told by DCRA that the key point is the 

Certificate of Occupancy and that is when, basically, 

the deal is done.  And, you know, that they don't -- 

that's the final point where they ultimately verify 

whether what is being done is being done properly. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. MEYER:  There is lines throughout the 

plan approval process.  I mean, in the plans, which we 

finally got like just very recently, there is lines 

saying BZA number on there.  We never got that 

information during the time we could have filed the 

appeal to show that they even needed that.  But what 

we were led to believe was that just because the 

building people say subject to zoning approval, that 

that meant that clearly that the BZA or other zoning, 

you know, bodies would be -- would, of course, have to 
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weigh in and by issuing this permit contingent on 

that, that didn't mean that they could build it.  It 

just meant that it was contingent on other parts of 

the system working. 

  BOARD MEMBER ETHERLY:  I see.  Thank you. 

  MR. MEYER:  Sure. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  DR. BARNETT:  Could I add to that remark? 

 This phrase on the permit, we consulted Andrea 

Ferster about this case and she replied to us that the 

phrase might imply that the property owners do not 

have a vested right to rely on building permits unless 

these permits are validly entered and that they are 

charged with the knowledge of the building permits and 

should have known that the building permit was not 

validly interested or issued. 

  This is Sperry vs. Barry and Patrick 

Canovan's letter makes clear that the building permit 

was not validly entered -- issued.  So the idea that 

this is an innocuous phrase is actually in some sense 

could be considered a warning to the property owner 

that he went -- should think about whether he was 

going to build seven units in an area that was not 

zoned for that. 
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  CHAIRPERSON GRIFFIS:  Good.  I think 

that's the problem.  We're looking at it as a matter 

of opinion on who is reading it.  It's certainly not 

the process.  Any other questions? 

  VICE CHAIR MILLER:  I just wanted to ask a 

follow-up to the appellants.  There is a lot of your 

argument seems to come down to that's what you were 

told.  You were told that the triggering event or the 

Certificate of Occupancy or wait until then.  But do 

you have any documentation of that or is that just 

your testimony today? 

  MR. BASKEN:  Well, I think I just saw Mr. 

Nero walk in the room, but you're asking -- what would 

you like?  You would like something written?  Well, 

you already have the email from their attorneys, 

right? 

  VICE CHAIR MILLER:  Are you saying we 

already have something in the file? 

  MR. BASKEN:  You already have the email 

from their attorneys in which they write that date in 

their. 

  VICE CHAIR MILLER:  We have the email.  I 

know there is an email that references August 10th from 

Mr. Press. 

  MR. BASKEN:  Right, right. 
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  VICE CHAIR MILLER:  Who is not DCRA, but 

who was the intervenor's attorney. 

  MR. BASKEN:  You're looking for something 

from? 

  VICE CHAIR MILLER:  Well, you have said 

that people in DCRA told you and so I just am 

wondering. 

  MR. BASKEN:  No. 

  VICE CHAIR MILLER:  I'm not asking you to 

document something today.  Do you have something?  Did 

you ever document that?  Is that in our files? 

  MR. BASKEN:  On the question of the filing 

deadline?  Is that the question? 

  VICE CHAIR MILLER:  Yes. 

  MR. BASKEN:  Because -- no, not DCRA.  

BZA, BZA is what told -- the DCRA doesn't handle that. 

 It's the BZA that told us.  Your office that told us 

that deadline is August.  That we had until August 

10th. 

  VICE CHAIR MILLER:  When did they tell you 

that?  When did you ask?  And did you have it in 

writing or no? 

  MR. MEYER:  I mean, I would hope some of 

you would try to put yourselves in our shoes.  There 

is nothing written anywhere in the City Code that 
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specifically spells out when the clock starts ticking 

or whatever.  I mean, these are, you know, change 

orders that are deep within the Legal Codes.  I had to 

go to Nexis to get it or Lexis, excuse me.  So we did. 

 We went -- in confusion, we went to the Board of 

Zoning Appeals and like we said, Linda told us that 

and Richard told us that long before the deadline was 

passed. 

  That's why we waited longer.  If they had 

told us that it was sooner, we would have done that.  

But they clearly said that the deadline, the clock 

starts ticking on the basis of an administrative 

decision or order and that this letter was clearly not 

that.  It's written in the future tense.  It's only -- 

it only respond to part of our concerns and nobody we 

talked to said that it was, you know, based on it and 

that that was any kind of administrative decision. 

  In fact, these guys were the ones who 

asked that we negotiate with them and they kept the 

negotiations open until, you know, long past the 

deadline. 

  VICE CHAIR MILLER:  Okay.  I understand 

that, because I think there is a separate question 

about that letter. 

  MR. MEYER:  Right. 
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  VICE CHAIR MILLER:  But I think what we 

were addressing really is the building permit, as 

being a possible triggering point.  And did somebody 

tell you that that wasn't? 

  MR. BASKEN:  Did someone tell us that the 

building permit was not a triggering event, is your 

question?  Is that -- your question is did someone say 

that -- 

  VICE CHAIR MILLER:  Well, you said.  My 

understanding is that you said you didn't file an 

appeal based on the building permit, because you were 

told that it wasn't going to be -- it's not final yet 

and you were waiting.  And when you got the 

Certificate of Occupancy, that's when you knew you had 

a final decision. 

  MR. BASKEN:  No. 

  VICE CHAIR MILLER:  And I'm just asking 

you, do you have documentation of people telling you 

that? 

  MR. BASKEN:  Okay.  Well, I don't 

remember. 

  VICE CHAIR MILLER:  From DCRA or somebody 

in authority. 

  MR. BASKEN:  No, I don't.  No, I don't 

know that I have anything written that specifically 
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says anything about the date on that.  No, I just -- 

but what I do have is written and spoken is that the-- 

that our appeal on the Certificate of Occupancy which 

is inseparable really from the building permit, 

because one flows from the other, is -- was the date 

of the Certificate of Occupancy. 

  Oh, who told me that?  Oh, okay.  Yes, 

Toye Bello and there was another person at DCRA, whose 

name I don't have.  Toye Bello definitely told me that 

over the phone that that -- that anything that was 

wrong with the project would have to be corrected 

before the Certificate of Occupancy would be issued.  

That's what we were told. 

  UNIDENTIFIED SPEAKER:  We tried to reach 

him and he disappeared. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

questions from the Board? 

  VICE CHAIR MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  I want to 

thank you all very much.  We appreciate you being here 

and spending the time to brief us.  Let me say a 

couple of closing remarks as we go through this.  We 

won't decide this today.  I'll give you a date that 

we'll bring this up for a quick decision and we'll do 

this expeditiously. 
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  First of all, the Board does, if not 

sympathize, empathize with the position of just trying 

to run through the regulations, especially on appeal. 

 Appeals are the most cumbersome, most unfamiliar and 

unclear elements that we hear from the Board's 

perspective, from participants, from the developers, 

from everyone that is involved.  This one is no 

different in many respects and it is very different in 

many respects. 

  There is not a winner that is going to 

come out of this one.  This is a mess of a situation 

and I might say, I probably shouldn't say it on the 

record, but personally speaking, I think there is a 

catastrophe that has happened here, first of all, that 

we have gotten so far along with something and then 

all of a sudden we have so many people that are part 

and parcel of this that are raising their hands up 

saying well, it's really too late for us to do 

anything.  Just go down to the BZA and see what they 

do. 

  And what does it do?  It puts the 

developer at huge risk of having a building that is 

complete.  It puts the community up in arms about what 

were we supposed to do and where were we supposed to 

do it?  And when were we supposed to do it.  It's a 
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difficult situation. 

  But let me just say that we will be very 

clear and we will be very judicious in what we have 

been delivered, but I don't look forward to dealing 

with this type of situation.  And let me say I think 

there is past procedure that we will have to and will 

look to in previous rulings of this Board, because 

this does and we will set how things are to happen.  

And it isn't always -- well, as I said, not everyone 

can be happy in situations like this.  And it's 

really, I think, frankly, a catastrophe that we can't 

have things like this resolved earlier on. 

  If there is any lesson to be learned, I 

guess in the whole -- well, I don't know if there is. 

 That's -- yes, quick clarifications? 

  MR. BASKEN:  The only thing I have to say 

is this characterization of them is in a sense -- 

  CHAIRPERSON GRIFFIS:  No, let me be clear. 

  MR. BASKEN:  -- sort of blindsided. 

  CHAIRPERSON GRIFFIS:  I'm not 

characterizing anyone as innocent here. 

  MR. BASKEN:  They knew from day one the 

depth of the opposition. 

  CHAIRPERSON GRIFFIS:  But what I am saying 

is as much as you want to rely on a system that would 
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preserve, everyone else wants to rely on a system and 

we want to rely on a system.  I think all of us, the 

three parties that are present today that showed up to 

deal with this, I think we are all in a horrible 

situation.  I mean, what we're being asked to deal 

with and what everyone at this table is being asked to 

deal with is an absolute catastrophe of a situation. 

  DR. BARNETT:  Not unless there is an 

improvement in the city's administration. 

  MR. MEYER:  Well, if I may add one more 

quick and the lesson to be learned is that if you are 

an experienced developer, you should know the law and 

the law clearly states one unit per 700 square feet.  

I'm sorry, 900 square feet. 

  CHAIRPERSON GRIFFIS:  Understood. 

  MR. MEYER:  And it's up to them to know 

that to proceed and it seems clear from this that we 

were raising objections all along and they just ran 

this thing through. 

  CHAIRPERSON GRIFFIS:  With difficulty.  I 

can see both if not five sides of this.  And there is 

an interesting retort on each of those.  But again, 

what I want to say is that I appreciate everybody 

being here today and certainly briefing this issue and 

not only on the oral briefings today, but also in the 
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written submissions, which are very substantive and 

very informative.  The Board has read them to prepare 

for today for last week and we will re-review those. 

  I'm going to set this for a Special Public 

Meeting on the 27th, which is a week from today.  We 

will come out first thing in the morning.  I'm going 

to ask the Board if it's at all possible that we be 

here at 9:00 to do the Special Public Meeting.  And 

let me hear any major objections if there are any.  So 

we will start our proceedings early that morning, so 

we get through this. 

  It is my anticipation that we will be back 

upstairs next week.  You can call into the Office of 

Zoning to get clarity of that, as I'm not doing 

construction administration on that project.  However, 

if we are, and the reason why I bring this up is that 

we will then be conceivably broadcast again.  So you 

wouldn't have to necessarily come down to the hearing 

room.  You're certainly welcome to do so.  But you 

could certainly watch the proceedings.  There will be 

no other time for additional briefing.  And we will 

only be taking up this motion at this time of this 

issue. 

  So let me ask for any procedural questions 

or clarity that there might be, if there are not, very 
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well.  Thank you all very much.  We do appreciate it. 

 Oh, I'm sorry, Ms. Miller would like to make a quick 

comment. 

  VICE CHAIR MILLER:  I just wanted to thank 

you for coming and say that I think it is unfortunate 

that DCRA did not come, because I think they are the 

ones that have some of the answers to the questions 

that were asked today.  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank 

you all very much.  And again, we're at 2:00, 

unfortunately, finishing up our morning session.  

We're going to take a 45 minute recess for lunch.  

We'll call our afternoon session at 2:45 and we will 

get right to it. 

  (Whereupon, off the record for a recess.) 

  CHAIRPERSON GRIFFIS:  However, we do have 

a preliminary matter for the afternoon session, before 

 people leave the hearing room, and that would be in 

regards to Montrose, interestingly enough, 17221.  I 

would ask the Board if they would -- or although, you 

know what, this is going to be easy just to postpone 

this.  What I would like to do just for the expedition 

of time is call the afternoon session and call 17221, 

Montrose, roof structure special exception in 1C and I 

believe that we have preliminary matters that we could 
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get through and then we could take a quick break and 

move on to the afternoon session. 

  But let me make sure before I do that.  Is 

everyone present for that?  Is the -- the ANC is here? 

 Is that correct?  Is the applicant here?  Very well. 

 Let's move ahead then and I will dispense with the 

opening remarks in the afternoon session of the 20th of 

September, but will call to order our afternoon 

session.  Ms. Bailey, if you wouldn't mind calling 

Case 17221, so that we might take up the preliminary 

matters in that case? 

  MS. BAILEY:  As you indicated, Mr. 

Chairman, this is Application No. 17221 of Montrose, 

LLC, and it is pursuant to 11 DCMR 3104.1, for a 

special exception from the roof structure setback 

provisions under subsection 411.11, and 400.7(b), for 

an existing five story residential condominium at 

premises 1819 Belmont Road, N.W.  The property is 

Zoned R-5-D. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you, Ms. Bailey.  Are you aware of any preliminary 

matters attendant to this case? 

  MS. BAILEY:  Yes, sir, there are two 

requests, both of which from Kalorama Citizens 

Association and ANC-1C for the hearing to be 
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rescheduled and also from Montrose, LLC for the 

continuation of the hearing as well. 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't we 

have all the participants up at the table just very 

quickly.  The KCA and the ANC and I understand, do we 

have the applicant, at this time?  Okay.  Do we need 

any other -- thank you.  Board Members, any questions 

of those present regarding the motions?  Everyone 

seems to be in accordance, perhaps for different 

reasons, of moving to postpone this and reschedule the 

hearing.  No questions?  It will be anti-climatic if 

we don't have somebody screaming something, wouldn't 

it? 

  Do you want to introduce yourselves? 

  MS. HARGROVE:  Hello, I'm Anne Hargrove 

from the Kalorama Citizens Association, the Zoning 

Chair. 

  CHAIRPERSON GRIFFIS:  Thank you. 

  MR. HARGROVE:  Larry Hargrove, also for 

KCA. 

  CHAIRPERSON GRIFFIS:  Good.  Mr. Roth? 

  MR. ROTH:  Alan Roth, Chairperson of ANC-

1C. 

  CHAIRPERSON GRIFFIS:  Good.  Questions 

from the Board on the motions that have been 
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submitted?  Clarifications?  Very well.  Are you all 

in agreement that 30 days establishing a next hearing 

date 30 days from the issuance of the order is 

appropriate time for preparation? 

  MS. HARGROVE:  I believe the motion that 

you approved in December was 40 days. 

  CHAIRPERSON GRIFFIS:  Indeed.  I'm not 

sure it was a motion.  It was a statement from the 

Board or am I incorrect? 

  MS. HARGROVE:  It's the Board.  The Board 

debated it a long time about what the length of time 

had been.  We had proposed that it be 30 days and you 

extended it to 40 in order for us to do a 

reconsideration, if we needed to. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Anything else?  Nothing?  Very well then.  I don't see 

any reason why we wouldn't move approval of the motion 

to reschedule the hearing based on, I think we could 

revisit, the 40 days from the issuance of the final 

order. 

  BOARD MEMBER ETHERLY:  Second, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  Are there any other comments or 

deliberation?  Clarification? 

  VICE CHAIR MILLER:  Oh, I don't want to 
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open a whole big dialogue, but I know that in this -- 

this has been a long time coming and I just wanted to 

ask the parties that are here if the 40 days is still 

the amount of time that they would be seeking or 

should it be shorter, given that this order has taken 

a while? 

  MS. HARGROVE:  Well, my judgment is that 

we should be entitled to what you already moved, 

unless you want to switch again, bait and switch, but 

actually we've just come down here for the pleasure of 

your company and we enjoy, of course, preparing 

enormous briefs with lots and lots of attachments and 

we hope that someday someone will write an order on 

this case.  It has been a very long time. 

  MR. ROTH:  I'm hoping, Ms. Miller, that 

given the amount of time it has taken, it will take us 

40 days to read the order. 

  VICE CHAIR MILLER:  40 days and 40 nights. 

 Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Well said.  Very 

well.  We have a motion before us, it has been 

seconded.  Any other deliberation, comments?  If there 

are none, I would ask that all in favor to signify by 

saying aye. 

  ALL:  Aye. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 212

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  CHAIRPERSON GRIFFIS:  And opposed?  Very 

well.  We will notice when this is set for schedule.  

And I think we are very close to getting that out the 

door.  I know and I was so hesitant to say it.  But it 

is not something that has lost our attention.  In 

fact, there has been a huge amount of time that the 

Board has been spending on it and in the time that we 

have, even upwards until 2:00 a.m. last night, there 

were back and forth.  So I understand that it will and 

we are very close to doing it.  I wish I could give 

you date or better said, I wish I could say it was 

already done. 

  That being noted, thank you all again for 

being here.  Is there questions or clarification of 

procedure that I can answer?  Mr. Roth? 

  MR. ROTH:  A procedural question.  It 

doesn't really relate to the merits of the case at 

all.  And, in fact, the order we're referring to 

refers to a different case.  Is there any way that the 

Board can authorize the staff of the Office of Zoning 

when an error in scheduling takes place, that appears 

to have been the case here, to be able to discuss with 

the parties who apparently are in agreement that it 

was an error in scheduling, and enable them not to 

have to waste a part of a day to come down here and 
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sit around and wait an hour beyond the scheduled time 

of the beginning of the afternoon session? 

  And believe me, we appreciate the fact 

that you stuck around after a long morning, that none 

of you have had lunch.  But by the same token, we have 

been required to take two completely wasted hours out 

of our day on something that I would think the staff 

should have been authorized to do for us yesterday.  

And I don't understand why we were required and 

compelled to come down here to do this. 

  CHAIRPERSON GRIFFIS:  Good.  And I 

appreciate you bringing that up and I'll just be 

succinct so that we can get on to everyone else that 

is waiting, because believe me it eats at us when 

there are so many people that are here.  And we have 

spent a lot of time, in fact, our month off, there was 

a lot of administrative things that we were looking at 

doing, and that is one of them. 

  As you well know, we are a volunteer 

appointees on this Board and we are under the 

direction of our regulations and the District Law.  We 

have looked very strongly at how we might free up 

administrative an awful lot, so that we could move 

things much more quickly, so that we don't run into 

difficulties of not being able to, one, communicate 
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with parties that are participating in a case, if 

there are changes. 

  At this point, you know, one of the 

opening statements that I have to make is everything 

we do has to be on the record.  So it is so cumbersome 

for us to make quick and easy decisions.  We have 

looked at, in fact, somehow getting a system where we 

might be able to delegate to staff or, in fact, 

communicate to staff so that things would be much 

easier or people's times are not wasted. 

  So I perfectly appreciate that.  I think 

it's an appropriate comment that you bring up on this 

specific case.  And I'll tell you just another example 

to waste just a few more moments of your time.  But 

the whole procedure that you saw right before this, 

the panel going after a hero motion, is us trying to 

expedite a schedule, so that we don't waste six months 

of people preparing to come to a simple motion in 

which then we will set off for another six months. 

  And you will see and you do see how 

cumbersome it is to get even to that level.  I'm not 

sure we're saving anyone's time.  We haven't gotten 

that definitive.  But that's a change of the process 

that we're trying to implement. 

  MR. ROTH:  I appreciate what you're 
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clerical error made here by somebody and it ought to 

be possible for that error to be fixed without 

requiring other volunteers in the District of Columbia 

to come down here before their Government and sit 

around and wait for this to happen. 

  CHAIRPERSON GRIFFIS:  Okay.  Indeed.  

Indeed.  Okay.  Very well.  Thank you again.  And just 

for those that were here for the afternoon session, we 

have called the afternoon session.  However, we're 

going to take a brief lunch recess and we should be 

back by, I'm hoping, 2:50 or 2:55.  Thank you. 

  (Whereupon, the Public Hearing was 

recessed at 2:08 p.m. to reconvene at 3:21 p.m. this 

same day.) 
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 A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N 

 3:21 p.m. 

  CHAIRPERSON GRIFFIS:  Good afternoon 

ladies and gentlemen.  Let me do a very quick opening 

to resume our afternoon session and let you know that 

I am Geoff Griffis, Chairperson, and with me, Ms. 

Miller, Vice Chair, and Mr. Etherly.  Representing the 

National Capital Planning Commission is Mr. Mann and 

representing the Zoning Commission with us this 

afternoon is Mr. Hildebrand.  Our Office of Zoning 

staff with us is Ms. Bailey, Mr. Nyarku and Mr. Moy.  

Representing the Office of the Attorney General, Ms. 

Glazer is with us on the dias. 

  I'm going to move very quickly ahead and 

say I appreciate everyone's patience and we will get 

to finish our afternoon schedule very quickly here.  

You will also note that you are in a different room 

than we are normally, and we anticipate being back up 

into the second floor hearing room as of next week.  

You can check with the Office of Zoning for 

clarification on that if you have business before the 

Board next Tuesday. 

  Orders of procedure for variance and 

special exceptions will be as follows.  We'll hear 

from the applicant first for the presentation of their 
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cases.  We'll hear from Government reporting agencies, 

such as Office of Planning.  We will then hear from 

the Advisory Neighborhood Commission.  We will hear 

from persons or parties in support.  We will also hear 

from persons or parties in opposition to cases and, 

finally, we hear from the applicant again for any 

rebuttal testimony or conclusions. 

  I am going to make sure that everyone 

understands fully that which is needed for each 

individual case, so I will get through the openings 

very quickly and not take everyone's time.  With this, 

however, there are very important things that I will 

need to say. 

  First of all, the Sunshine Act does 

require that all of our proceedings be held in the 

open and before the public.  We do enter into 

Executive Session during and after hearings on cases 

for purposes of deliberating the record and also just 

reviewing the record.  This is in accordance with the 

Sunshine Act and it is also in accordance with our 

rules, regulations and procedures. 

  I would ask that everyone turn off their 

cell phones and beepers, at this time, so that we 

don't have a disruption of any of the transmission 

that is going on or a disruption of witnesses that are 
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providing testimony to the Board. 

  I would also ask that when you come 

forward to speak to the Board that you have filled out 

two witness cards.  Witness cards are available right 

at the corner of the table, at the Court Reporter's 

table.  You can return them right to the reporter, so 

that your name will be properly identified on the 

record. 

  With that, let us move ahead and I would 

ask that everyone here present today that is going to 

provide testimony before the Board or is thinking 

about it, if you would, please, stand and give your 

attention to Ms. Bailey.  She is going to swear you 

in.  If you're going to testify today at all, if you 

can, please, stand.  Ms. Bailey? 

  MS. BAILEY:  Please, raise your right 

hand. 

  (Whereupon, the witnesses were sworn.) 

  MS. BAILEY:  Thank you. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you all very much and with that, Ms. Bailey, a very 

good afternoon to you.  I'm going to ask if there are 

any preliminary matters for the Board's attention at 

this time. 

  Preliminary matters are those which relate 
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to whether a case will or should be heard today.  

Requests for postponements, continuances or 

withdrawals, whether proper and adequate notice has 

been provided, these are elements of preliminary 

matters.  If you have a preliminary matter, if you 

believe that a case should not proceed or you're not 

ready to proceed with the case this afternoon, I'm 

going to ask that you come forward and have a seat at 

the table indicating you have a preliminary matter. 

  With that, I will turn to Ms. Bailey and 

ask if you're aware of any preliminary matters for the 

Board's attention. 

  MS. BAILEY:  Mr. Chairman, to the Board 

Members and to everyone, good afternoon.  Yes, sir, 

and it has to do with Application No. 17360.  The 

applicant's representative indicated that there is a 

preliminary matter with this case. 

  CHAIRPERSON GRIFFIS:  Very well.  Good 

afternoon.  If you wouldn't mind, state your name and 

address for the record. 

  MR. WALKER:  H.L. Walker, architect. 

  MS. HICKS:  Gladys Hicks, zoning 

consultant. 

  CHAIRPERSON GRIFFIS:  And you have a 

preliminary matter? 
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  MS. HICKS:  Yes, we have a preliminary 

matter.  We would like this case to be rescheduled to 

November, because we have not had a chance to go 

before the Advisory Neighborhood Commission and other 

citizen association groups that are interested in this 

case. 

  CHAIRPERSON GRIFFIS:  Okay.  So you need 

more time to present it to the community for reaction? 

  MS. HICKS:  Yes. 

  CHAIRPERSON GRIFFIS:  Very well.  Is the 

ANC present today in this case?  The ANC, is the ANC-- 

this may well be a long journey up for a very quick 

question.  I just wanted to get your reaction.  Of 

course, the applicant has asked for a continuance to a 

November hearing. 

  As the ANC, as a party in the case, I 

would have you just state your name and address for 

the record and then just allow you to comment on that 

request for a postponement. 

  MS. JEFFERSON:  My name is Juanita 

Jefferson.  I am Commissioner from 8A. 

  CHAIRPERSON GRIFFIS:  Thank you.  And with 

you? 

  MR. MUHAMMAD:  I am Commissioner Anthony 

Muhammad, Chairman of 8A. 
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  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you both very much.  Is there any comment that the ANC 

has regarding the request for postponement until 

November? 

  MS. JEFFERSON:  Well, we look forward to 

seeing them in November. 

  CHAIRPERSON GRIFFIS:  I'm sorry? 

  MS. JEFFERSON:  We'll see them in November 

at the next -- at the November meeting. 

  CHAIRPERSON GRIFFIS:  Okay.  So they are 

scheduled for a November ANC meeting? 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Which means you 

would need a hearing well beyond that then? 

  MR. MUHAMMAD:  Right. 

  MS. JEFFERSON:  Yes, yes. 

  MR. MUHAMMAD:  Because we sure need to see 

more. 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  I 

think that's fairly clear.  Board Members, any other 

questions regarding the request? 

  MS. JEFFERSON:  Not at this time from -- 

oh. 
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  BOARD MEMBER ETHERLY:  If I could very 

quickly, Mr. Chair, just to either of our ANC 

representatives.  Thank you for your time. 

  Is it your sense that November will be an 

adequate amount of time for you to look at these 

issues and be prepared to respond back to the Board 

with your report? 

  MR. MUHAMMAD:  Yes. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. MUHAMMAD:  We are going to mobilize 

the community to see if the community wants this and 

right now, they don't. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you.  

Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Indeed.  Any other 

quick clarifications?  Very well.  Ms. Hicks, I think 

we would also note that, obviously, we were prepared 

to go forward today.  We certainly will set this off, 

so that you have additional time.  There's numerous 

concerns that were brought up in the written 

submissions from the Fire Emergency, you know, the 

technical aspects of the street sizes and the access. 

 I'm sure you're very well-aware of it. 

  MS. JEFFERSON:  Yes. 

  CHAIRPERSON GRIFFIS:  We would certainly 
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hope that those would be addressed also by the time we 

get this back.  I understand, I am aware, that there 

is some discrepancy of the actual relief that would be 

required.  I don't think that that's such a large 

issue, but certainly we would look for good clarity in 

everything that is submitted whenever we set this 

next. 

  Very well.  Anything else?  There is 

another gentleman that appeared to have something for 

the Board.  Is that something for the record or is 

that for you? 

  UNIDENTIFIED SPEAKER:  It's for the 

record. 

  CHAIRPERSON GRIFFIS:  Oh, it is?  

Excellent. 

  UNIDENTIFIED SPEAKER:  This is from the 

community. 

  CHAIRPERSON GRIFFIS:  Oh, okay.  That's 

fine if you want to put it in the record now or it 

might be premature to put it in the record.  It sounds 

like this is going out into the community again for a 

couple of months. 

  UNIDENTIFIED SPEAKER:  Yes. 

  CHAIRPERSON GRIFFIS:  You may want to -- 

indeed, indeed.  And this may change, but put it in 
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the record if you would like, at this time, as you're 

here.  Okay.  Anything else?  Anything else?  

Procedural questions? 

  Let's look at a date, Ms. Bailey.  Are you 

aware of any dates available in November?  I believe 

we're kind of booked until February or March, but 

let's see what we can do. 

  What's the date of the ANC meeting in 

November? 

  MR. MUHAMMAD:  The first Tuesday in 

November. 

  CHAIRPERSON GRIFFIS:  The first Tuesday?  

Excellent.  Let me see.  The 15th of November.  Is that 

ample time for the ANC to have any sort of action on 

the 1st and then turn around and put a letter in to the 

Board?  We could anticipate and understand that it 

will probably be not the next day. 

  MR. MUHAMMAD:  Yes.  We'll have it the day 

after our meeting. 

  CHAIRPERSON GRIFFIS:  Okay.  You think so? 

  MR. MUHAMMAD:  Yes. 

  CHAIRPERSON GRIFFIS:  That's great.  I 

just want to make sure that we know it's a pretty 

tight turnaround, you know, to get it typed up and all 

that stuff.  Okay.  Any difficulty?  Any difficulty 
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with that date then?  It will be the afternoon.  I 

would suggest that we'll do it first in the afternoon, 

1:00 on the 15th of November.  Excellent. 

  MS. HICKS:  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you all 

very much.  If there is nothing else to clarify in 

this case, I think we can move ahead to the next case 

in the afternoon. 

  MS. BAILEY:  The final case of the day, 

Mr. Chairman, is Appeal No. 17310 of Deidre O. 

Stancioff, pursuant to 11 DCMR section 3100 and 3101, 

from the administrative decision of the Zoning 

Administrator of the Department of Consumer and 

Regulatory Affairs. 

  The appellant alleges that the Zoning 

Administrator erred by issuing building permits for 

the construction of an addition to a single-family 

dwelling that does not comply with the lot occupancy, 

that's section 403, and side yard, section 405, 

requirements.  The property is located at 1812 35th 

Street, N.W.  It is zoned R-3 and it's located in 

Square 1296, Lot 802. 

  And, Mr. Chairman, there are two motions 

before the Board at this time.  There is a motion from 

the property owner to intervene and also to dismiss 
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the appeal on the grounds that it was untimely filed. 

  CHAIRPERSON GRIFFIS:  Excellent.  Let me 

draw Board Members' attention to Exhibit No. 29 under 

the cover letters, Authorizations of Agents.  We do 

have a motion to dismiss and motion to intervene.  I 

think we should take up the brief motion to intervene 

in terms of the owner. 

  Are there any questions or clarifications 

from the Board at this time?  It's somewhat a matter 

of pro forma, because the Board does hold to the fact 

that it is a matter-of-right for intervention by the 

owner in the appeal, but let me have the panel that is 

before us introduce themselves for the record right 

now.  If you would, just provide your name and 

address. 

  MS. HORVITZ:  Good afternoon.  This is 

Laurie Horvitz and I am the attorney for the 

appellant, Deidre Stancioff, and I'm at 7315 Wisconsin 

Avenue, Suite 400 East, in Bethesda, Maryland. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  MS. STANCIOFF:  I'm Deidre Stancioff and I 

live at 1814 35th Street, N.W. 

  CHAIRPERSON GRIFFIS:  Thank you. 

  MR. EASON:  Mr. Chairman, I am Charles 

Eason, Jr.  I am a Commissioner with ANC-2E. 
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  CHAIRPERSON GRIFFIS:  Oh, okay.  There it 

is.  You're not joining then the owner?  You're here 

representing the ANC.  Is that correct? 

  MR. EASON:  That's correct. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Do you have an opinion on the motion to intervene or 

are you satisfied with the Board's opinion of the fact 

that it is a matter-of-right and we'll just move ahead 

and not address it at this point? 

  MS. HORVITZ:  I do not object from a 

substantive point of view to the intervention by the 

property owner affected.  I don't know whether there 

is a timeliness issue as to whether or not there is 

ever any time frame for intervention.  But short of 

that being an issue, I have no objection. 

  CHAIRPERSON GRIFFIS:  Okay.  Does the ANC 

have any comment on that? 

  MR. EASON:  I think we would have no 

objection. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  

We'll move ahead and take it as the consensus of the 

Board as opinion that the owner has, unless there's 

comments and any sort of disagreement with that.  The 

owner can be approved as an intervenor and let's move 

to their motion to dismiss. 
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  Is the ANC and also the appellant in 

receipt of the motion to dismiss?  Does the ANC have 

the motion? 

  MR. EASON:  We do. 

  CHAIRPERSON GRIFFIS:  Did the ANC take 

official action on the motion? 

  MR. EASON:  We did not, because we had not 

received it at the time we last met. 

  CHAIRPERSON GRIFFIS:  Okay.  Does the 

Board have any specific questions on the motion? 

  VICE CHAIR MILLER:  On the motion to 

dismiss? 

  CHAIRPERSON GRIFFIS:  That's correct. 

  VICE CHAIR MILLER:  Yes.  I would like to 

ask the appellant or all the parties about the 

relationship between this case and 1812 35th Street in 

which the Board issued a decision.  I believe it was 

September 13th. 

  CHAIRPERSON GRIFFIS:  Indeed.  Mr. Keys, 

we're going to need you at the table also. 

  MS. HORVITZ:  Yes.  I would be happy to 

address that.  I understand that we're in an odd 

procedural context here and you are correct that the 

Board ruled from an open hearing on June 28th that 

there would be a denial of a special exception that 
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had been filed by the owners of 1812 35th Street, and 

that opinion just came out on September 13th. 

  So this appeal was still pending and my 

concern is that the order is not yet final, and I 

don't know what the plans are in terms of any appeal 

that might be pursued by the owners of 1812 35th 

Street.  So as a precautionary measure, we are 

nonetheless proceeding with our appeal of the building 

permits. 

  VICE CHAIR MILLER:  I guess more 

specifically, do you believe that this decision when 

it becomes final would moot your appeal? 

  MS. HORVITZ:  I would hope so, but what I 

would assume would actually moot the appeal would be 

the filing of new plans that would reflect a 

conformity with the Board's order that the special 

exception was denied and, therefore, the earlier 

permits and what was built is not compliant with the 

special exception standards. 

  So what I had anticipated is that we would 

see new plans filed with DCRA and a new permit issued 

and, at that point, this appeal would be moot because 

we would be appealing a building permit that was no 

longer the operative one for purposes of what was 

going to be constructed, but none of that has 
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happened.  Those building permits are still 

outstanding at the present time. 

  CHAIRPERSON GRIFFIS:  What do you mean 

outstanding? 

  MS. HORVITZ:  Well, there is no stop work 

order and the decision dated September 13, 2005 has 

not yet become final. 

  CHAIRPERSON GRIFFIS:  But it has been 

issued. 

  MS. HORVITZ:  Correct. 

  CHAIRPERSON GRIFFIS:  So there is a final 

order.  The time period hasn't lapsed where someone 

could appeal it or make a motion for reconsideration, 

but the world doesn't stop in anticipation of that.  

I'm not sure what more final action we could have 

taken and I'm not sure that there is anything to 

appeal at this point.  What I have heard from your 

statement actually is the appealing that there hasn't 

been new drawings submitted. 

  Mr. Keys, let's hear from you. 

  MR. KEYS:  Mr. Griffis, it would be our 

position that the building permit that was issued is 

still out there, because what was done in this case 

was at the request of the Zoning Administrator, we 

filed for a special exception for the building minus 
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the proposed element that would have made it a row 

house.  It's still our contention that the plans as 

submitted to the Zoning Administrator constituted a 

row dwelling and, as such, it didn't require the 

special exception. 

  But under duress, since the Zoning 

Administrator threatened to revoke or rescind the 

building permit unless we filed for a special 

exception, my clients, and this is before they were 

represented by counsel, they filed for a special 

exception seeking 223 relief for the building as 

enlarged, but not in accordance with what the building 

permit authorized, because the building permit 

authorized the construction of a dwelling which, under 

the Zoning Administrator's interpretation, was a row 

dwelling and that would have mooted the special 

exception.  You wouldn't have any need for a special 

exception, because you would have had a row dwelling. 

  CHAIRPERSON GRIFFIS:  So what you're 

saying is they have a permit to build that didn't need 

a special exception. 

  MR. KEYS:  That's correct. 

  CHAIRPERSON GRIFFIS:  But they brought a 

special exception for something different than they 

built outside of that permit? 
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  MR. KEYS:  That's not quite the statement. 

 The building itself, the enlarged building, is what 

came forward in the special exception.  It did not 

include the architectural element that was added to 

the property that would have constituted it as a row 

dwelling. 

  What we sought in the special exception 

was a variance of 3 percent or not a variance, but an 

allowance of 3 percent additional lot occupancy, 

because the building as computed by the Zoning 

Administrator's Office came 3 percent over the 40 

percent limit in the R-3 for a semi-detached 

dwelling -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. KEYS:  -- because it had a 2 and a 

half foot nonconforming side yard.  The building 

permit was issued for the building as a row dwelling, 

which would have raised the occupancy limit to 60 

percent and it would have made the side yard issue 

irrelevant. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. KEYS:  And made the construction 

matter-of-right. 

  CHAIRPERSON GRIFFIS:  Right.  That's 

understandable. 
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  MR. KEYS:  That matter-of-right permit is 

still there and I think that -- 

  CHAIRPERSON GRIFFIS:  So you're saying -- 

  MR. KEYS:  -- Ms. Horvitz is correct that, 

you know, we have to do something with that and that's 

what today's hearing was, under my understanding, 

about. 

  CHAIRPERSON GRIFFIS:  I see.  Is DCRA 

here? 

  MR. KEYS:  Yes, they are. 

  CHAIRPERSON GRIFFIS:  Do you mind coming 

up? 

  MS. FERGUSON:  Good afternoon, Mr. 

Chairman and Members of the Board.  Okay.  I'm sorry. 

 Thank you.  Good afternoon, Mr. Chairman and Members 

of the Board.  I am Stephanie Ferguson.  I am Agency 

Counsel at the Department of Consumer and Regulatory 

Affairs and I will be representing the Zoning 

Administrator today and I am, essentially, new 

counsel. 

  I am in support of the motion to dismiss 

and I believe that the Zoning Administrator's decision 

to issue the building permit stands.  We believe that 

the introduction of the trellis eliminated the side 

yard and, essentially, turned the property from a 
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semi-detached dwelling into a single family row 

dwelling and that the greater percentage of lot 

occupancy will be allowed under such circumstances. 

  I would offer to the Board the BZA appeal 

of Henry Sailor, which is analogous to the facts in 

this matter, as the correct decision and it's Appeal 

No. 17054-A.  It was rendered October 15, 2004.  There 

were both main permit, well, there was a main permit 

and revised permits, and the appellant did not meet 

the time allowed to file the appeal on the main 

permit, but the appellant did meet the time for the 

revised permit and there in Sailor, this same body 

decided that the motion to dismiss was relevant and 

should be invoked for the main permit, but that it was 

filed in a timely manner in the revised permit. 

  And I submit that here, similar to the 

case in Sailor, that the appellants have not met the 

60 day time limit and that the motion as it relates to 

the main permit, the motion to dismiss should be 

granted.  I also offer the decision of Mendelson and 

the conclusions drawn in that case.  It's a very well-

known case before your Board.  It's cited at 645A2D-

1090 and I have both of those cases that I would like 

to offer to you as exhibits today. 

  In addition to the interpretation and the 
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application of the applicable rule at 11 DCMR 3112, 

the appellant has set forth a lot of reasons, 

circumstances and rationale why they believe that 

their appeal is timely, but they have not shown any 

exceptional circumstances that would have been outside 

of their control and would have allowed them to have 

some reasonable excuse for not filing in a timely 

manner. 

  Beyond that, we believe that there was 

ample notice at the pouring of the foundation for the 

building and that the owners have an economic interest 

there that would make them prejudiced under the 

circumstances if the motion to dismiss is not granted. 

 And therefore, we believe that to deny this motion 

will prejudice the landowner and it would set a 

precedent of invalidating administrative building 

permits that are issued and that have not been 

otherwise revoked or invalidated. 

  At this point, I would like to offer both 

of the cases for your review and for admission.  Well, 

just the one.  Let's see how many I have here.  I have 

the case of Sailor and what's the other one?  Well, 

actually, Mendelson is in Mr. Keys' motion to dismiss. 

 So I would just like to introduce Sailor.  I have 

marked it as the Zoning Administrator's Exhibit 1 and 
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would like if you would accept it for inclusion in the 

record. 

  CHAIRPERSON GRIFFIS:  Excellent.  Do you 

have a copy for the appellant? 

  MS. FERGUSON:  I do.  Let's see here. 

  CHAIRPERSON GRIFFIS:  Why don't we provide 

that? 

  MS. FERGUSON:  I do. 

  CHAIRPERSON GRIFFIS:  Then you can you 

provide it into the record.  Some of us sat on Sailor. 

 We'll wait for our copy.  Good.  Let's hear from the 

ANC then.  Is there -- 

  MS. FERGUSON:  I need a minute to locate 

it, but I do have it. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. FERGUSON:  Here it is.  Okay. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's go back 

around the table then.  Does the ANC have any comments 

on the address of the motions so far? 

  MR. EASON:  With respect to the motion to 

dismiss, the ANC would -- 

  CHAIRPERSON GRIFFIS:  Could you just move 

that microphone closer? 

  MR. EASON:  Sorry. 

  CHAIRPERSON GRIFFIS:  Thanks. 
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  MR. EASON:  With respect to the motion to 

dismiss, the ANC would join with the appellants in 

opposing it.  It seems from my review of the record 

that it wasn't timely filed based upon the date at 

which the plans or what have you became available. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. HORVITZ:  Needless to say, the 

appellant has a problem with the motion to dismiss and 

I would like to take five minutes and outline for you 

all of the reasons why the appeal was filed in a 

timely manner, although I have briefed it to a limited 

degree.  So I don't want to repeat too much of what I 

have submitted. 

  MR. KEYS:  Excuse me, Mr. Chairman, but it 

is my motion.  In the normal course, I would expect to 

present that motion and argue the motion. 

  CHAIRPERSON GRIFFIS:  Do you want to 

present it first?  That sounds fine with me.  Are you 

ready? 

  MR. KEYS:  Thank you.  Mr. Chairman, 

Members of the Board, I had a glimpse at your earlier 

hearing and realize that you dealt with an appeal in 

that case earlier this afternoon, so all of the 

citations I'm sure are fresh in your mind. 

  The argument that we make here supporting 
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the notion that it's an untimely filing are simple.  

The permit in this case was issued November 5th.  We 

have attached an affidavit of one of the members of 

the LLC that is the owner of this property that sets 

out relevant facts related to the activities of the 

owner, their interaction with the next door neighbor 

in connection with the construction, the posting of 

the permit, the commencement of construction 

activities that support the view that November 5th is a 

relevant measuring date for the running of the clock 

on the time for appeal. 

  And if not that date, then again looking 

at the Sailor decision, November 15th, which the 

affidavit indicates is the date construction 

activities actually began, and I do have with me the 

partner of Mr. Dann who testified at the special 

exception hearing who is ready to testify as to her 

interaction with Ms. Stancioff on the day construction 

began. 

  And so our view is that November 4th or 

November 15th measure the beginning of the appeal 

period, in which case the time for the appeal would 

have run January 4th in the case of the permit issuance 

date being the date the clock starts or January 14th if 

it's the later date, the period of construction 
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commencement that starts the clock on the 60 day 

appeal. 

  May I present Mrs. Garcia-Tunon as a 

witness in connection with the -- 

  CHAIRPERSON GRIFFIS:  A witness for the 

motion? 

  MR. KEYS:  Yes. 

  CHAIRPERSON GRIFFIS:  You need testimony 

for the motion submission? 

  MR. KEYS:  I think it would certainly -- 

in light of the opposition that has been filed to the 

motion, it would certainly clarify the facts. 

  CHAIRPERSON GRIFFIS:  I think we can take 

it up on legal statements of the facts. 

  MR. KEYS:  Okay. 

  CHAIRPERSON GRIFFIS:  We don't need to 

have testimony. 

  MR. KEYS:  All right. 

  CHAIRPERSON GRIFFIS:  Go ahead. 

  MR. KEYS:  And this case we think, as 

counsel for DCRA has indicated, has also really been 

addressed by this Board in the Sailor decision and 

that is Appeal 17054-A, which this Board rendered in 

October 2004.  In particular, the Board was interested 

 in finding out what the applicant, the appellant, 
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knew and in that case it concluded that they certainly 

knew of the commencement of construction and that was 

the measuring date. 

  The purpose of the Zoning Commission, as I 

understood it, adopted these revisions to the 

regulations, zoning regulations, to provide a fixed 

period of time for appeal was to provide an objective 

measuring point as opposed to a subjective one, and 

that is really what the appellant is asking for.  The 

appellant says what matters is not what occurred.  

What matters is what the appellant knew of the Zoning 

Administrator's decision process and that is the 

relevant measuring point. 

  In fact, as the opposition indicates, the 

appellant still hasn't received all of the documents 

that she might be looking for and the argument is 

still there for her to make that.  The time for the 

appeal still hasn't run, because all of the 

information isn't available.  That wasn't the purpose 

of the regulation and I think that is what Sailor 

makes quite clear, because in Sailor the appellant in 

that case also argued that they couldn't get documents 

from DCRA. 

  Well, I think what the appellant's 

opposition makes very clear, and if you notice it, to 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 241

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the extent they had problems in getting documents from 

DCRA, note when that occurred.  It occurred in early 

February.  Our contention is the time periods for the 

appeal ran in January.  So the appellant doesn't even 

begin the process of gathering knowledge until outside 

of the window for the appeal. 

  In our view, this Board's precedent and 

the standards that, if these regulations are to mean 

anything, it is the occurrence of some objective 

condition, the issuance of the permit, the posting of 

the permit, the actual knowledge of the owner, not of 

the Zoning Administrator's reasoning process, but a 

decision to build. 

  And in this case, if you reflect back on 

the record in the special exception, this was not an 

owner, the next door neighbor to Ms. Stancioff, who 

was uninvolved.  She was quite involved in overseeing 

what was being done next door.  My clients had, as 

they testified in that hearing and also as set forth 

in Mr. Dann's affidavit that's attached to the motion, 

my clients had introduced the issue of construction to 

them before the permits were issued. 

  We had displayed the plans to the next 

door neighbors on both sides before the permits were 

issued.  They interacted with the next door neighbors 
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once construction began because, if you recall, the 

narrowness of these lots and the configuration of 

these buildings made it essential that the cooperation 

of both neighbors be obtained in order to begin the 

excavation. 

  So here I think you have got a situation 

where the appellant cannot now deny knowledge of the 

extent of the construction going on next door.  And 

the record is clear, including the record established 

by the opposition that essentially did nothing to 

further the knowledge and didn't ask for the Zoning 

Administrator's information until well after the 

period ran. 

  And I think the record would support this 

Board in concluding that the regulation had to mean 

something, that exceptional circumstances don't exist 

here and that 60 days was the period of time that was 

appropriate for an appellant to act and that period of 

time began, at the earliest, on the date the permit 

was posted on the property, which was November 5th or 

at the latest, November 15th when excavation began.  

Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  MS. HORVITZ:  Well, there are a number of 

serious problems with the reasoning that has just been 
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articulated.  First of all, it assumes that when you 

file an application, you're going to accurately 

disclose the scope of your work and if you're going to 

be building beyond 40 percent lot occupancy, that 

somewhere in the plans, somewhere on the application 

or perhaps even on the permit itself with reference to 

the size of the construction, that it would be evident 

that the construction was going to exceed 40 percent. 

  How can Ms. Stancioff or any other 

neighbor or interested person or the ANC know that 

there is a zoning violation for which there is an 

appeal right when the applicant conveniently did not 

put it down in a manner that would allow anybody to 

discern that?  So the filing of the application did 

not disclose that there was going to be in excess of 

40 percent lot occupancy, and I'm going to focus on 

the lot occupancy.  We can always address the 

nonconforming side lot as well. 

  But certainly with respect to the lot 

occupancy, there are three applications.  This is an 

evolving project.  First a permit, because there is a 

damaged property.  Then a permit to do some 

renovations, which does not disclose that the plans 

are going to include build-out beyond 40 percent of 

lot occupancy and then, finally, a last permit that 
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changes the foundation information.  On December 29th 

is when that permit was issued. 

  So you have this evolving process.  You 

have no accurate or clear disclosure by the applicant 

that flags for anybody in the public that there is a 

zoning issue, so how can you very well appeal or know 

that you have a right to appeal until somewhere there 

is something that discloses that it's, in fact, 40 

percent? 

  Now, to her credit, Ms. Stancioff was very 

upset.  She didn't like the fact that there was 

excavation going on on her property undermining her 

foundation across the property line, and she actually 

sued in late December, in December.  That didn't mean 

that she knew that the lot occupancy was going to be 

in excess of 40 percent.  What that meant is that she 

knew that there was a bulldozer on her side of the 

property line. 

  That does not constitute actual knowledge 

or constructive knowledge of the zoning issue, and the 

60 day time frame just simply cannot be commenced by 

the issuance of a piece of paper that, as a practical 

matter, put nobody on notice that there was a zoning 

problem. 

  So what does Ms. Stancioff do in that 
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circumstance?  She very proactively tries to get 

information.  Now, I will admit that I submitted to 

you some of the communications with DCRA, particularly 

I thought the more salient ones in early February, 

which documented that we still didn't have the plans. 

 But it would be incorrect for the Board to assume 

that we were not trying before that date to get the 

plans. 

  To the contrary.  We were trying to 

discern whether or not there were problems with this 

construction, whether this construction was in 

accordance with the building permit in January.  Okay? 

 And I volunteer this to you, because we filed our 

appeal February 22nd or February 23rd, well within the 

time frame after we were trying to get unsuccessfully 

from DCRA the plans. 

  Now, I was also here during your late 

morning sessions where you were addressing the issue 

of timeliness of an appeal, and I have to admit that I 

was rather startled to hear that this is happening 

repeatedly, because what I'm seeing, and I have just a 

small window into your world, is the fact that DCRA, 

who essentially it's their decision that is being 

challenged here, is not being forthcoming with the 

plans, so that then the appellant, when they 
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eventually file the appeal, is going to be accused of 

being untimely and that this is happening not just in 

this circumstance, but in other circumstances. 

  If there were exceptional circumstances 

which is, of course, something that you are allowed to 

consider, it would be that when you have got, 

basically, the defendant in this case, DCRA, not being 

forthcoming with the only documents that could allow 

you to figure out what the lot occupancy is and they 

are not sharing that with you, they can't find that 

information, and then that delay is the basis for 

challenging the timeliness of the appeal. 

  Now, you know, the fact of the matter is 

that if we had gotten the plans earlier than February 

8th, they really would not have been of great help, 

because they were not accurate in terms of being 

forthcoming about the zoning issue.  I have submitted 

an example of that in my attachment to the opposition 

to the motion to dismiss.  It still says 40 percent 

lot occupancy. 

  Well, what is somebody supposed to do when 

they are trying to file an appeal?  They are supposed 

to tell you in an appeal document why there has been a 

violation of the law, why they are challenging it and 

the factual basis for it.  Until you learn what the 
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dimensions of the property are, you may think, you 

know, that looks really big.  I wonder whether it's 40 

percent lot occupancy or 43 percent lot occupancy. 

  Is an appellant supposed to come in and 

say, you know, I don't know how big it is.  I have no 

numbers, but I think maybe there is a zoning 

violation.  No.  The appellant is supposed to come to 

you with the dimensions, with an explanation of why 

the building permit was issued in violation of the lot 

occupancy laws.  Until you get the plans that give you 

the dimensions, how can you very well come in and file 

that appeal? 

  We actually did it before we had the plat. 

 We did not actually have -- we were using old surveys 

to try to figure out what the lot occupancy was and if 

you go back and look at our appeal from February 22nd 

or 23rd, you will see we didn't even have the actual 

dimensions, but we couldn't wait.  We went ahead and 

filed based on pulling up old surveys and trying to 

figure out whether this exceeded the 40 percent lot 

occupancy. 

  So just in sum, DCRA says that we haven't 

established that something outside of our control 

delayed our filing of the appeal.  It was DCRA's 

failure to provide us with the records that delayed 
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our filing of the appeal.  That certainly was outside 

of our control.  If you're going to the Government who 

is supposed to be repository of the records and they 

can't find them, that's certainly outside of the 

normal person's control. 

  They have an evolving scope of work which 

-- and I would like to cite for your benefit the 

District of Columbia Board of Zoning Adjustment, it 

was an appeal, I'm sorry, Charles Sisson, S-I-S-S-O-N, 

case.  You're smiling.  805A2nd-964 talked about the 

idea that if you have an evolving project and you 

can't really figure out what the scope of the project 

is, that you have got to be cognizant of that when 

you're evaluating when that 60 day clock begins. 

  Well, that's exactly what we had here and 

we had inaccurate disclosures and misrepresentations 

by the party building, such that it made it virtually 

impossible to figure out the scope of the work.  I do 

have a photograph if you're interested of what the 

site looked like on 12/21/2004, which would have been 

61 days before we filed our appeal. 

  And if the Board would like to see what 

the site looked like, you will undoubtedly be able to 

understand that there would be no way from looking at 

the construction to figure out what the lot occupancy 
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would be of this dwelling.  Thank you. 

  MR. KEYS:  Mr. Chairman, may I respond?  

Three brief points.  Appellant makes reference to some 

notion of the evolving nature of this site.  I think 

it's important for you to understand what this last 

permit was about. 

  There was a permit on 12/29/04.  It was a 

permit, which we submitted to change the foundation 

construction from cinder block to cast, poured 

concrete at the request of the appellant, because we 

could thereby, by changing the method of construction, 

get off her property sooner. 

  That was a more expensive proposition for 

my client, but appellant now uses this as if it were a 

surprise that the site conditions changed on 12/29/04. 

 I think that is disingenuous to allege surprise by 

that or when that was part of a continuing interaction 

with appellant and at appellant's request. 

  Secondly, appellant seems to argue that 

the building permit and the function of the building 

permit is to disclose to the public every element of a 

Zoning Administrator's decision and every factual 

element that supports the decision to issue the 

building permit.  No.  The purpose, and I think Sailor 

indicates it perfectly, is to notify nearby residents 
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that a project is being planned and to draw them 

closer to read it and to make inquiry. 

  Now, the interesting thing about this is 

appellant's inquiry doesn't occur.  Even though 

appellant is actively engaged in obstructing this 

project, filing suit against this project, doesn't 

make inquiry to DCRA.  That inquiry doesn't occur 

until after the 60 day period has run. 

  If Sailor is to mean anything, it is that 

you have got to close the door at some point and that 

the arguments that appellant is making now are simply 

making the best stew she can out of some very poor 

ingredients. 

  MS. FERGUSON:  Mr. Chairman, may I add 

something? 

  CHAIRPERSON GRIFFIS:  Please. 

  MS. FERGUSON:  Thank you.  In response to 

the appellant, DCRA offers that not only did the 

appellant have constructive notice, the appellant also 

had actual notice sufficient to reasonably anticipate 

the scope of the project and with respect to DCRA not 

being forthcoming with the plans, that is among a 

number of reasons or excuses that might be pronounced 

at any juncture.  And that I believe is why the rule 

is particular when it says that the appeal must be 
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filed within 60 days from the date of the decision 

complained of. 

  The appellant is complaining about the 

building permit, the building permit has a specific 

date on it, and about the construction.  The 

construction started on a specific date.  And I'm also 

going back to the rule, the 3112.2(a), which says 

precisely that "The appeal shall be filed within 60 

days from the date the person appealing had notice or 

knowledge of the decision complained of or reasonably 

should have had notice or knowledge of the decision 

complained of." 

  And also at 3112.2(c), the same thing.  

"An appellant shall have a minimum of 60 days from the 

date of the administrative decision complained of."  

Appellant continues to say that there was not adequate 

disclosure in the application but upon notice by the 

posting of the building permit, appellant could have 

and should have inquired. 

  My record shows here that appellant did 

not, in fact, inquire until about 100 days later.  Let 

me see.  I do believe I do have this document in the 

record.  I beg your indulgence here just for a second. 

  I believe there are a series of emails in 

my possession, and I also would offer it to the Board, 
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dated from the 4th of February through the 16th of 

February where the appellant inquires in to the Zoning 

Administrator, Mr. Toye Bello, concerning information 

about the plans and about the property.  I submit to 

you that that time line to inquire was well beyond the 

actual time for filing the appeal. 

  So to present to this Board that an appeal 

would have been forthcoming without first inquiring 

about the plans and the information in the 

applications is slightly disingenuous.  I would like 

to offer these, all of these emails, so that the Board 

can be apprised of the exact time when the appellant 

inquired about the plans and the information in the 

application, so that the Board can know exactly when 

it was that the initiation or the implementation of 

the appeal went forth. 

  I would also like your indulgence, please. 

 I need another copy for the appellant.  Oh, it's 

already in the record? 

  MR. KEYS:  The appellant included it in 

their opposition. 

  MS. FERGUSON:  Okay.  I'm understanding 

that the appellant included it in the opposition, so 

the point I would like to make is that this is, in 

fact, the time when there was an inquiry made about 
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information relevant to an appeal and not at any time 

before then.  I was also remiss in not actually giving 

to the Board the case of Sailor before when I offered 

it for inclusion in the record. 

  MS. HORVITZ:  If I might, I believe that 

DCRA has just represented to the Board that the first 

inquiry about this matter to DCRA was not until the 

time frame that they have just stated to you and that, 

somehow, that would be untimely in part because it 

would have been after their theory of when the appeal 

should have occurred. 

  I'm sorry, I do not have 20 copies, but I 

do have a copy of an email that I will read into the 

record and I'm happy to make copies for you.  I have 

in front of me an email from Elizabeth Carter at DCRA 

who at the time was Special Assistant for Denzil 

Noble, Zoning Administrator, and for Mr. Barrow, Chief 

Building Inspector. 

  "Dear Ms. Stancioff, this is in response 

to your email inquiry of January 3, 2005 and my 

telephone conversation with you on January 12, 2005 

regarding the alleged illegal construction activity at 

1812 35th Street, N.W."  They then go on and talk about 

the -- what we have to understand is that the first 

communications were about the excavation on Ms. 
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Stancioff's property and that issue came up in late 

December, okay, still within the two months that we 

filed. 

  But it galls me that there is a 

representation by counsel for DCRA that there was no 

effort to gather information about this project until 

early February when I will submit for the record 

evidence that starting in January, as I alluded to, 

there was an effort to find out about this project, 

what was the scope of the project, where are the plans 

and that it took five or six weeks to get the plans 

from DCRA. 

  MS. FERGUSON:  Mr. Chairman, I would ask 

that the complete reading of the document be put into 

the record, as opposed to a partial reading. 

  MS. HORVITZ:  Absolutely.  It's just one 

page. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's go 

ahead. 

  MS. HORVITZ:  Do you want me to read the 

entire document into the record? 

  CHAIRPERSON GRIFFIS:  Yes.  I'm sorry. 

  MS. HORVITZ:  Okay.  Very good.  

Continuing.  "Regarding the alleged illegal 

construction activity at 1812 35th Street, N.W., as we 
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discussed, I had an opportunity to review the permit 

file and plans as well as a copy of the temporary 

restraining order issued on December 22, 2005 by the 

Superior Court of the District of Columbia with Mr. 

Toye Bello, the DCRA Zoning Administrator. 

  This TRO basically says the same thing 

that DCRA inspectors have shared with you, and that is 

that you and your neighbor at 1812 should agree to 

proceed with due diligence to build a cement wall at 

the edge of the property and then fill in the hole on 

your property, repair your flagstone and return your 

property to its previous condition or better. 

  The court order requires the retaining 

wall to be completed before the preliminary injunction 

hearing on January 14, 2005.  We agreed that we would 

talk again after the hearing.  You were concerned that 

the property owners were using 60 percent rather than 

40 percent allowing for Zoning Regulations, and you 

also asked if Zoning had given an exception to allow 

60 percent use. 

  I have verified with Zoning that an 

exception has not been granted and the permit file 

supports this fact.  DCRA Building and Land Regulation 

Administration sent an inspector to your address today 

to check on the pillar holding up your porch that you 
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reported has a large hole in it.  The inspector 

reported that the pillar is structurally sound and not 

an imminent danger to you or the neighbors. 

  You also asked if DCRA measured the square 

for 1812 before giving them a permit.  The answer is 

no.  DCRA does not conduct measurement prior to 

issuing the permit, which is predicated on a set of 

plans and a certified surveyor's plat submitted by the 

property owner.  As shared earlier, a wall test must 

be conducted by the property owner, by a certified 

D.C. surveyor. 

  The results of the wall test will be 

reviewed by the Office of Zoning against the original 

plans and permit.  If the construction work is not in 

compliance with all applicable codes and regulations, 

DCRA will disapprove the construction work and a stop 

work order will be issued. 

  Ms. Stancioff, thank you for bringing this 

matter to our attention and, please, be assured that 

DCRA is committed to ensuring that the construction 

project at 1812 35th Street is in compliance with all 

applicable codes and regulations.  DCRA will continue 

to keep you informed as we continue to monitor this 

property address. 

  I have been assigned to serve as your 
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contact for this matter and can be reached" and then 

the phone number and email.  And this was January 13, 

2005 and the appeal was filed five weeks later. 

  MS. FERGUSON:  Mr. Griffis, I would like 

to offer that into the case. 

  CHAIRPERSON GRIFFIS:  Excellent.  Right 

down there with Mr. Moy. 

  MS. FERGUSON:  Mr. Moy? 

  CHAIRPERSON GRIFFIS:  Yes, thank you. 

  VICE CHAIR MILLER:  I wanted to ask you.  

What is it exactly that put you on notice as to the 

basis for your appeal, which appears to be the 

allegation that it was going to be in excess of 40 

percent lot occupancy? 

  MS. HORVITZ:  What did actually put us on 

notice or what is the -- 

  VICE CHAIR MILLER:  What did you find out? 

 I mean, you have argued that looking at the 

construction next door wouldn't put you on notice that 

they were beyond their lot occupancy necessarily and 

then something happened. 

  MS. HORVITZ:  Right. 

  VICE CHAIR MILLER:  Is it this letter 

email or is there something else? 

  MS. HORVITZ:  Well, the problem, this 
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letter email really didn't answer anything, because it 

said that there was a concern, but that they have 

verified there is no special exception and everything 

was in accordance with the rules.  So this didn't 

answer the question.  Did that mean they are building 

over 40 percent?  Did that not mean they were building 

over 40 percent? 

  It was so enigmatic that it didn't really 

answer the question.  The question was finally 

answered in a meeting with Toye Bello on February 8th 

at which I was in attendance with Deidre Stancioff.  

And at that time, it was confirmed that the trellis 

was added to the plans and he showed us the plans, 

which he had found three days before and apologized 

about, and there's hatch marks on the plan and it's 

written trellis. 

  And we said well, we don't understand, 

what does that have to do with anything?  And then he 

said well, that was the basis for allowing a lot 

occupancy in excess of the 40 percent, because of this 

trellis that was scratch marked into the plans. 

  There were some indications before that 

that there was a possible issue, because there were 

these plan correction notes that were in the file, 

which flagged the issue of a possible lot occupancy 
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problem, but then it was flagged and then five days 

later the permit was issued.  And so it wasn't clear 

whether it had just been resolved in a manner so that 

it was not in excess of the lot occupancy.  I mean, 

again, that was kind of an odd sequence that really 

didn't explain what the circumstances really were. 

  VICE CHAIR MILLER:  I guess my question 

is, I mean -- 

  MS. HORVITZ:  I'm sorry. 

  VICE CHAIR MILLER:  No, that's okay, no.  

What made you even think that it might be in excess of 

40 percent?  Did something trigger that or were you 

just looking into whether this property was being 

constructed in accordance with the rules and 

regulations and then you discovered this point when 

you had your meeting with Mr. Bello? 

  MS. HORVITZ:  Right.  What triggered it 

was finding this plan correction list by Faye.  I 

don't know how to pronounce her last name.  There was 

in the file some reference to, and I submitted this 

with our appeal, that there were two plan correction 

lists, which said something about a 44 percent lot 

occupancy and needed to be routed through Zoning. 

  And then shortly thereafter, the permit 

was issued and we were like, well, what is that about? 
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 We need an explanation of that.  Is it over 40 

percent?  We can't tell from the plans.  And so that 

is what precipitated efforts to both look at the plans 

and meet with Mr. Bello to understand whether it, in 

fact, exceeded, as approved, the 40 percent and what 

possible rationale there could be for doing so since 

we had received a communication in mid January stating 

that no special exception appeal had been filed. 

  VICE CHAIR MILLER:  And what was the date 

of that one, the corrected plans where you noticed 

this? 

  MS. HORVITZ:  Well, the plan correction 

dates were in October, before the permit was issued, 

but we, of course, did not have access to those until 

-- at the earliest it would be January, sometime in 

January. 

  VICE CHAIR MILLER:  Okay.  Thank you.  Mr. 

Keys, how would they have known that there was an 

error regarding lot occupancy prior to that time? 

  MR. KEYS:  I think one thing that they 

would have done would have been to have asked and 

started that process earlier.  There was nothing 

stopping the appellant from the day the permit was 

posted, since it's clear that Ms. Stancioff was in 

opposition in several respects to the project going 
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ahead, to making her inquiries. 

  Instead and taking them, taking the 

evidence -- well, taking the evidence of that email 

dated January or referencing a January 3rd 

communication, according to my time line that's the 

day before the 60 days expires and that isn't even a 

request for the building permit information.  That's a 

request, is this job being done consistent with 

building standards?  That is, again, an effort to 

interfere with the construction activities that were 

taking place in the project. 

  This is not unlike the conclusion of this 

Board in Sailor, and I think it might be a quick 

reference to read that conclusion into the record.  

The Board notes "Thus, under section 3112.2(a) of the 

regulations, the appeal should have been filed within 

60 days of that date or by late May 2003.  Instead, it 

was filed in July, approximately, 100 days after the 

appellants are charged with notice of the conditions 

complained of. 

  While the appellants may have had 

difficulties in preparing their actual case, the Board 

does not find any exceptional circumstances outside 

their control that would impair their ability to file 

a timely good faith appeal with respect to the main 
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permit approvals." 

  And here the only circumstance, there is 

no circumstance outside their control.  They simply 

waited to the end of this process to inquire about the 

conditions under which the permit was issued, and I 

think this Board ought to enforce its rules consistent 

with the standards and the precedents that it has 

established. 

  MS. HORVITZ:  Would the Board like the 

photograph of what the construction looked like on 

December 21?  Would that be in any way helpful?  I 

mean, I just don't know whether the Board is 

interested in the argument that I also heard, which is 

that somehow you're supposed to know from seeing 

bulldozers how big the project is going to be.  If 

that's an issue, I have 20 copies for you guys.  But 

if that is not an issue, we don't need to add it to 

the record. 

  And I just don't understand if you are 

advocating seeking information from the get-go how 

there can be an argument that there was an inadequate 

effort by Ms. Stancioff under the circumstances. 

  MR. KEYS:  I can tell you how it's an 

inadequate effort.  Mrs. Stancioff was shown the plans 

to this construction in this project before the 
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permits were ever issued.  She was consulted 

frequently during the course of it.  At no time, and I 

have a witness here who can testify to that, at no 

time did she ask to review the plans, because my 

client would have given her the plans. 

  CHAIRPERSON GRIFFIS:  She was shown the 

plans but she didn't review them.  Is that what you're 

saying? 

  MR. KEYS:  She was shown the plans.  They 

discussed how construction would work on her property. 

 They discussed the fact that -- and I feel like I'm 

testifying here.  Either stop me or I can get a 

witness on the stand. 

  An example.  The day construction began, 

they worked with Ms. Stancioff to sequence how this 

was going to be done.  The issue became the fence, the 

fence between the property.  We had to tear the fence 

down to get vehicles to dig the foundation excavation. 

  CHAIRPERSON GRIFFIS:  But what about means 

and method? 

  MR. KEYS:  We agreed to replace the fence. 

 Mrs. Stancioff insisted that the fence be replaced 

every night after construction activities.  That was 

done.  The very first day of construction, she called 

the police because we were trespassing on her 
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property. 

  CHAIRPERSON GRIFFIS:  Okay.  We're going 

to get too far into this. 

  MR. KEYS:  The police came.  They looked 

at the permit.  They read her the permit. 

  CHAIRPERSON GRIFFIS:  Understood, 

understood.  Let me get some clarification.  You 

brought up Sisson and the analogy to Sisson and do you 

want to be a little bit more specific on how this is 

related or what elements are similar? 

  MS. HORVITZ:  Well, it's similar because 

there was an evolving scope of work in part, and so it 

was difficult both in Sisson and in our circumstances 

to try to really get a handle on the scope of the 

work. 

  CHAIRPERSON GRIFFIS:  Sisson had four or 

five, if not six permits pulled.  Is that your 

understanding?  I guess what I'm trying to understand 

is what was the evolving element in this case that 

didn't allow your client to get a full view of what 

was to be built? 

  MS. HORVITZ:  Well, it's -- quite frankly, 

it's not so much the evolving element as the fact that 

each and every time there was a filing, it was 

incomplete.  So you would go to the first one and you 
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would look and see whether the plans or the 

disclosures in the application told you the scope of 

the work and it would be empty.  It would be blank and 

then there would be another filing.  I mean, you know, 

where you're supposed to fill in like lot area, it 

would just be blank or then there would be another 

filing. 

  So it was kind of a moving target and each 

time the numbers would change.  The size of the 

existing building would change in terms of square 

footage or it would be missing, then the next time it 

would be different.  And so trying to put the pieces 

together and have an accurate and complete picture of 

what the scope of the work was, most particularly what 

the lot occupancy would be, was compounded by the fact 

that there were multiple applications, none of which 

really told an accurate picture. 

  CHAIRPERSON GRIFFIS:  Anything else? 

  VICE CHAIR MILLER:  Mr. Keys, if Mrs. 

Stancioff had looked at the plans, would she have been 

able to determine the lot occupancy from them? 

  MR. KEYS:  No, because it's -- the issue 

of lot occupancy is a refined calculation.  The house 

was built -- if you recall from the special exception 

hearing, the house was built to a 40 percent lot 
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occupancy, meaning the footprint of the building. 

  What the architect in that case failed to 

take into account was the 2 and a half foot side yard 

which, because it was nonconforming, had to be 

included in lot occupancy.  That point escaped the 

architect.  I'm sure it would have escaped Mrs. 

Stancioff.  It was not until Faye Ogunneye reviewed 

the original submission did she calculate and 

determine that we had to include that portion, and 

that's what put it over 43 percent. 

  VICE CHAIR MILLER:  When was that? 

  MR. KEYS:  I'm sorry? 

  VICE CHAIR MILLER:  When was that that she 

reviewed that and found that? 

  MR. KEYS:  Her memorandum I believe is 

dated October 8 of '04 and, on that basis, we were 

called back in.  My clients were called back in to the 

Zoning Administrator's Office, at which time they 

disclosed to us that there was a problem with the 

plans, because we weren't at 40 percent as we thought, 

but rather 43. 

  VICE CHAIR MILLER:  And when was that 

document shared with the appellant?  Do you know? 

  MR. KEYS:  I have no idea. 

  VICE CHAIR MILLER:  Okay.  I mean, we'll 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 267

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

be deliberating this, but the parties have been 

bringing up Sailor and I don't have Sailor in front of 

me, but I don't -- I was on the case, so I can just 

say this. 

  It's my understanding that we need to look 

at when the appellant knew or should have known of the 

error complained of and in Sailor, there was a lot of 

evidence out there, such as newspaper articles, 

etcetera, about exactly what the appeal was not just 

that they were appealing a building permit, but what 

about the building permit that they were appealing. 

  MR. KEYS:  No, I don't believe that's 

correct.  I think what Sailor indicates and paragraph 

22 of Sailor indicates that what -- the Board is 

persuaded the appellants knew or should have known by 

March 24, '04, that was construction, that they should 

have known.  A, one of the appellants, Henry Sailor, 

testified that he knew about the construction 

activities as early as March 24th.  B, on or about 

March 5th, an article appeared in the local newspaper 

describing the demolition activities of February 2003. 

  In late March or early April 2003, another 

appellant, Arthur Levi, while in France contacted DCRA 

by email, emails will be the death of all us one of 

these days, clarifying as to what had changed on the 
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plans in order for them to be improved as in 

compliance with the regulations.  Mr. Levi's email 

indicated that he had a copy of the original building 

permit, at that time, because his comments referred to 

that permit. 

  So the relevant facts in Sailor that the 

appellants knew, that this Board was persuaded 

justified the dismissal of their appeal, were the 

construction activity and the issuance of a permit. 

  VICE CHAIR MILLER:  I don't want to debate 

that with you. 

  MR. KEYS:  No. 

  VICE CHAIR MILLER:  But I think you did 

read four things, four different items and there was a 

confluence of factors there.  So I just -- we can let 

that go right now. 

  MR. KEYS:  Okay. 

  VICE CHAIR MILLER:  Basically. 

  MR. KEYS:  Fine. 

  VICE CHAIR MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  Good.  We're going 

to recess for 15 minutes, then we'll be back. 

  (Whereupon, at 5:00 p.m. the Public 

Hearing continued into the evening session.) 
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 E-V-E-N-I-N-G S-E-S-S-I-O-N 

 5:49 p.m. 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 

resume.  If one thing is clear, I am the absolute 

worst judge of time.  But nonetheless, productive time 

was used in our deliberative session.  So let us bring 

up again are there any quick clarification questions 

from the Board from those participants regarding the 

motion to dismiss that's before us in Application 

17327? 

  And if not, I would like to move into 

action as we have had the written submissions and also 

the briefings today regarding those motions, and I 

would open the floor up to the Board for their 

comments and deliberation. 

  BOARD MEMBER ETHERLY:  Mr. Chair, I would 

not mind jumping here at this particular juncture.  I 

think our -- first of all, I think on the part of both 

parties, the briefing and the argumentation has been 

very helpful in assisting at least this Member in 

sorting through what is clearly a complicated set of 

facts and circumstances, but it is my sense at this 

particular juncture, Mr. Chair, that I am inclined to 

be supportive of the motion to dismiss. 

  I think this Board in a couple of 
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instances has definitely struggled with Waste 

Management and all of the cases that have sought to 

clarify where we are on this issue of appeals and 

timeliness, and I believe I have struggled with trying 

to understand and sort out what the contours of that 

rule needs to be, because I think there are some very 

important considerations behind that rule. 

  I think, first and not necessarily 

foremost, but one consideration is an effort to assure 

that there is some sense of stability, predictability 

and continuity, if you will, in terms of the 

permitting process here in the District of Columbia, 

the ability of applicants to move forward 

expeditiously with their projects. 

  I think on the other end of the spectrum, 

just as important is ensuring that there is an 

opportunity for individuals, members of the community, 

be they abutting property owners or just members of 

the community at large, ensuring that they, too, have 

a clear sense that there is an opportunity to bring an 

appeal forward where questions or issues have been 

raised.  And I think the rule that has been outlined 

in Waste Management and its progeny is a very workable 

rule. 

  The challenge comes in attempting to sort 
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out how that rule gets applied in practice and, in 

particular, when we deal with that issue as it relates 

to extenuating circumstances and I think that is 

perhaps the most difficult aspect of the particular 

set of facts that we have in front of us today, once 

again which are very difficult and complicated. 

  But it's my sense, Mr. Chairman, that the 

argument that is presented in the motion to dismiss 

from this Board Member's standpoint is fairly 

straightforward and I believe, ultimately, correct in 

its assertion that there was, indeed, adequate notice 

at the time regarding the issuance of the permits on 

the part of the appellant that would support a reading 

or a finding, in my opinion, that an appeal should 

have been brought at an appropriate time within the 60 

day time frame and prior to when the actual appeal was 

brought forward. 

  I understand and it took me a little while 

to get there, but I understand the argument that was 

offered by the appellant as it relates to the 

difficulty that may have been encountered in terms of 

communications with DCRA and perhaps in communications 

with the property owner. 

  This is definitely not to doubt the 

veracity there, but I think ultimately there is enough 
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information here, I felt, on the part of the appellant 

to suggest very strongly, very strongly that there was 

a rationale for moving forward with an action to 

appeal within the 60 day time frame of the issuance of 

the permits. 

  I am nervous.  I'm always nervous.  No, 

I'm not.  It's unsettling to deal with the gray area 

that arises in terms of sorting out when do I have 

enough information to make that determination, and I 

think it was very clear in the presentation on the 

part of the appellant that that was a significant 

question for the appellant and counsel.  When do we 

feel that we have enough information to move forward 

with an appeal? 

  And I think for those of you who perhaps 

have been with us throughout most of this joyful day, 

you perhaps heard a little bit of that struggle in one 

of our earlier cases and it's not a theme that is new 

in this area of appeals. 

  That being said, it, I believe, has been 

my position, and I think it is an appropriate position 

here, that I would rather see this Board, and once 

again I am speaking just as one Board Member, but I 

would rather see this Board err on the side of 

encouraging more appeals at the front end in an effort 
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to assure predictability, stability and consistency in 

the movement of the permitting process rather than 

encouraging members of the community, affected 

property owners, to -- no matter how diligent and no 

matter how much of a good faith effort, I worry about 

the other outcome, which would be let's try to gather 

as much information as possible in an effort to assure 

that an appeal is the appropriate thing that we want 

to do. 

  I would simply encourage most, if not all, 

of our folk who are watching to just, where there is a 

question, you bring the appeal forward.  You bring it 

in a timely manner consistent with Waste Management 

and its progeny and we'll move forward and sort out 

the details here in this venue, as opposed to the back 

and forth, the communications, whether it's emails, 

whether it's letters. 

  There, in my sense, Mr. Chair, is a 

process question here that is part and parcel of this 

particular issue that I think needs to be sorted out, 

and I want to continue to iterate that I would rather 

see affected persons err on the side of being 

aggressive in bringing an appeal forward at the 

earliest possible time.  We'll sort it out here and 

we'll move forward. 
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  I know that the concern has been raised 

about the issue of, well, does that perhaps invite 

preemptive or defensive or prospective appeals.  That 

may, indeed, be the case.  I don't necessarily believe 

that we have seen that to date in the amount of time 

that we have had to deal with Waste Management and 

issues of appeals. 

  That's perhaps a longer recitation of 

where I'm at, Mr. Chair, than perhaps you were 

inviting at this particular juncture, but I think it's 

important for both the appellant and the intervenor 

property owner, as well as those who will follow this 

deliberation I'm sure very closely, to have a sense of 

kind of where my feeling is on this particular issue, 

because I recognize that we're talking about a very 

important right here and that is the right to 

question, to call into question a decision that has 

been made by an agency. 

  But I think that right also has to be 

balanced by the need to ensure that we can continue to 

move forward as a city and as a community with regard 

to projects, because it doesn't necessarily simply 

apply to small projects.  I mean, it doesn't 

necessarily simply apply to big projects, to the 

flashy office buildings or the flashy residential 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 275

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

condo developments. 

  It may, indeed, apply to the small 

development where there is a property owner who simply 

wants to have a deck or an addition to his or her home 

in an effort to accommodate a family and those 

persons, too, have an interest in ensuring that once a 

permit is issued, there is an opportunity, there is an 

ability to rely on that permit. 

  But I think most importantly in terms of 

my comments, the facts as they have been argued and 

demonstrated to me don't support a finding that there 

were extenuating circumstances, which hindered the 

appellant's ability to bring an appeal within that 60 

day time frame following the issuance of the permits. 

 I just don't see that in the facts, Mr. Chair. 

  So I will offer those as comments for the 

moment, but it would be my intention at the 

appropriate time, and perhaps we're there, to offer a 

motion to grant the motion to dismiss.  Thank you, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Yes? 

  BOARD MEMBER ETHERLY:  As a matter of 

fact, Mr. Chair, just for the sake of clarity, because 

I don't want to be coy about it, it would be my 
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intention and, therefore, I would offer a motion and 

would invite a second to grant the intervenor's motion 

to dismiss this appeal on the grounds of it being 

untimely and would invite a second. 

  CHAIRPERSON GRIFFIS:  Is there a second?  

I will second the motion. 

  Speaking briefly to it, Mr. Etherly, 

first, there is great consistency in your position on 

this and I think that is appreciated from my sense.  

As always, starting from the very beginning, the whole 

issue of timeliness has been problematic for the Board 

and it has, in fact, petitioned the Zoning Commission 

to bring more and more clarity, so that we don't visit 

this each and every time there is an element of an 

appeal before us and there is a question. 

  The mere fact that it keeps coming back 

opens up my mind to the full understanding that it is 

not an easy issue.  It is not an easy issue to 

understand when there might be an error or when there 

is suspected to be an error.  However, I fundamentally 

believe that we need to, as much as possible, create a 

process of which we can rely on and that reliance on 

that process must be based on some milestones that are 

created, and we have done our best endeavor in laying 

out certain milestones. 
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  In this particular case, I must say I am 

not a strong advocate on each side, because I find 

great confusion in my own chronology of events here.  

Certainly, and I always start with the issuance of the 

permit or the posting of the permit or even 

construction started, and in this particular case we 

have those dates that are very clear, November 5, 

November 15.  We have an involved party, the adjacent 

neighbor and the appellant in the case. 

  However, then we have these other aspects 

that come into it, one, where the acting Zoning 

Administrator gives direction and, in fact, relief is 

sought and the Board processes an entire application 

on something.  And these dates aren't falling in 

correctly necessarily with the timeliness for my own 

persuasiveness, but it lends itself to an issue of, I 

think, a little bit of unclarity. 

  But again, I second the motion, because I 

think it needs to be aired and I think deliberation 

needs to be taken on it, and I also believe that I 

begin with establishing this reliance on process and I 

am not persuaded to the level that I would need to be 

in order to find that this was, in fact, timely 

brought. 

  Perhaps some more later, but I don't want 
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to take up any more time and allow others to speak to 

the motion if they would like.  It is before us and 

seconded. 

  VICE CHAIR MILLER:  Well, Mr. Chairman, I 

would like to speak in opposition to the motion.  I 

think that the question about timeliness has been 

addressed in previous Board cases and our most recent 

case was that of the Kalorama Citizens Association, 

BZA No. 17109, and we have not issued yet a written 

decision on that case, but we did deliberate this and 

the transcript is available on the web right now. 

  And I think our bottom line in that case 

was that we looked to when the appellant had reason to 

know that a zoning violation had occurred and that 

goes to 3112.2(a), when they reasonably should have 

had notice or knowledge of the decision complained of. 

  It's not when they -- I believe what we 

found in Kalorama and what I believe the rule is, it's 

not when they had knowledge in this case, per se, of 

the building permit, because I think that just because 

a building permit is issued and someone has knowledge 

of a building permit, and in this case there is no way 

to know by looking at that building permit that there 

is a zoning violation.  So that seems to me premature 

to start the clock there necessarily. 
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  And the next event, we do consider these 

things as construction and, again, just because there 

is construction going on does not necessarily mean 

that the appellant should have reason to know of a 

zoning violation. 

  So in our discourse today, I was trying to 

find out when should the appellant have known and the 

intervenor discussed showing the appellant the plans. 

 And then when I said well, could you tell from the 

plans that there was an issue with lot occupancy in 

this case, and he said no.  So I don't think at that 

point that the appellant was on notice that there was 

or should have known that there might be a zoning 

violation. 

  So then the other evidence that was 

presented to us dealt with one February 8th meeting 

with Mr. Bello, the Zoning Administrator at the time, 

in which case the appellant was clearly on notice at 

that time of this zoning issue. 

  Then we tried to look back and see well, 

did the appellant know earlier or should the appellant 

have known earlier because of any emails leading up to 

that, and we do have in the record some, a February 

email and a January email.  But I think even looking 

at the January email, they are concerned about other 
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issues. 

  So I don't think we have here an appellant 

who was just sitting on her rights and letting the 

clock run.  I think that she was concerned about other 

issues, not necessarily for an appeal, and it was only 

at the time that she met with Mr. Bello that the 

zoning violation became clear.  So for that reason, I 

think that the appeal is timely. 

  CHAIRPERSON GRIFFIS:  Others?  Any other 

comments?  Very well.  We do have a motion before us 

and it has been seconded.  It is to uphold the motion 

to dismiss.  Let me ask for all those in favor of the 

motion to signify by saying aye. 

  BOARD MEMBER ETHERLY:  Aye. 

  CHAIRPERSON GRIFFIS:  Aye.  And opposed? 

  BOARD MEMBER MANN:  Opposed. 

  VICE CHAIR MILLER:  Opposed. 

  COMMISSIONER HILDEBRAND:  Opposed. 

  CHAIRPERSON GRIFFIS:  Very well.  Why 

don't we record the vote? 

  MS. BAILEY:  Mr. Chairman, the vote is 2-

3-0 to uphold the motion to dismiss.  The motion was 

made by Mr. Etherly, seconded by you, Mr. Griffis.  

Mr. Mann, Mrs. Miller and Mr. Hildebrand are opposed 

to the motion. 
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  BOARD MEMBER ETHERLY:  So just for the 

sake of clarification, Mrs. Bailey, that would mean 

that the motion would fail, correct? 

  MS. BAILEY:  The motion failed for lack of 

a majority vote. 

  BOARD MEMBER ETHERLY:  Thank you, Mrs. 

Bailey. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Ms. Bailey.  Is there another motion 

before the Board? 

  VICE CHAIR MILLER:  Mr. Chairman, I would 

move to deny the motion to dismiss. 

  CHAIRPERSON GRIFFIS:  Is there a second? 

  BOARD MEMBER MANN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Miller and Mr. Mann.  Is there speaking to the motion, 

deliberation from the Board?  Additional comments?  I 

think Ms. Miller has done an adequate and ample job in 

terms of addressing it, but I'll let others, Mr. 

Etherly? 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mr. Chair.  I will just speak very briefly in 

opposition to the motion. 

  My concern with reading the facts as we 

currently have them regarding the email traffic back 
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and forth, some of the correspondence that we have, is 

in terms of the logical extension of where this 

potentially takes the Board with regard to dealing 

with issues around determining what the appropriate 

triggering event is. 

  I agree with Mrs. Miller wholeheartedly 

that in terms of a good deal of the correspondence and 

communication that took place between the appellant, 

DCRA and the property owner involved, a wide range -- 

well, I won't say a wide range of issues, but involved 

other issues that were of equally significant concern 

to her and her property. 

  My reading of those facts, however, 

suggests that there was a significant enough scope to 

those concerns, i.e., those concerns were not 

insignificant concerns, foundation, other issues, such 

that there would be, I think, a reasonable expectation 

that an appeal probably would have been appropriate at 

the time the permits were issued. 

  I understand entirely where my colleague, 

Mrs. Miller, is coming from with regard to the 

difficulties that ensue when one attempts to read a 

DCRA permit.  They can be somewhat befuddling 

documents, as we have heard in prior cases and, to an 

extent, even in this particular case. 
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  My concern is that it opens up the Board 

and it opens up our process to the slippery slope of 

having to deal with the war of correspondence that 

oftentimes ensues between DCRA and interested parties. 

 It is not a duty that I suggest this Board shirk from 

nor should be frightened of.  If that is what is 

required, then I am equally up to the task as I'm sure 

my colleagues are. 

  My concern simply is opening up the Board 

and this process to the challenge of having to, you 

know, perhaps in the future weed through a wide range 

of correspondence across a number of different 

mediums, whether it's emails, phone call transcripts 

or what have you, to sort out where a particular 

bright line event occurs. 

  That being said, let me just state in 

closing that this definitely by no means is, shall we 

say, a slam dunk decision.  It wasn't an easy one to 

reach, as was evidenced by the deliberation that took 

place on a prior motion and the deliberation that I am 

now offering to my colleagues.  It was a very close 

set of facts.  There was a lot that went back and 

forth, as Mrs. Miller indicated and as both parties 

discussed in their presentations, and I know that that 

fact is not lost on the Board. 
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  So you know, from just this one Board 

Member's perspective, this was a very difficult set of 

facts to deal with and to sort through the events, the 

communications and what have you.  So you know, as we 

move forward in whatever other action is appropriate 

for this case as we move forward, I look forward to, 

hopefully, you know, at the end of this trail offering 

some guidance to residents, members of our business 

and our residential communities at large on how we 

deal with this issue of appeals, because it's not an 

issue that is going to go away perhaps maybe even in 

my lifetime, Mr. Chair.  That being said, thank you 

very much. 

  CHAIRPERSON GRIFFIS:  Indeed.  Thank you 

very much and that's well-said.  I think you're 

absolutely right in focusing on the fact that we need 

to perhaps assist as we can in setting up the system 

for establishing when we should have known or how we 

can know that there are errors or at least just for 

quick analysis and communication. 

  Ms. Miller, it's your motion. 

  VICE CHAIR MILLER:  I just wanted to also 

just respond to Mr. Etherly for a minute and agree 

that it's not a clear bright line, and the Sailor case 

was mentioned in these proceedings.  And I think in 
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comparison, in that case and in some other ones, 

there's stronger evidence showing that the parties 

should have known of the violation that they were 

appealing. 

  And then there is also, you know, how much 

information do you need from DCRA and we're looking at 

when did they have enough to know that there was a 

zoning violation, not all the files or all the plans. 

 Okay.  That's all I want to say on this. 

  BOARD MEMBER ETHERLY:  And let me actually 

say, Mr. Chair, it's perhaps very important to say 

just as we move forward, because it's a theme that 

continues to rear its head and I'll look in a 

collegial, in a friendly way towards our colleagues 

from DCRA, because I'm hoping they have taken the 

message to heart and will take it back to the Agency 

that there continues to be concerns on the part of any 

number of individuals who deal with the Agency on a 

daily basis, that they continue to encounter 

difficulty in terms of securing documents or 

correspondence, be it plans or be it just assistance 

in sorting out what a particular project may entail. 

  And I recognize that there are challenges, 

some of which may involve privacy issues, 

confidentiality or just considerations as it relates 
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to DCRA needing time to get through its own processes. 

 I know that there is a balance that has to be struck 

there in terms of what DCRA can share with the public. 

 But, please, please, note just from one Board 

Member's standpoint that as we continue to hear 

members of the public struggle in their interactions 

with DCRA, I am very hopeful that it will be a message 

that will find its way back to the executive offices 

at DCRA and that steps will be taken to hopefully 

address some of those concerns as they are raised. 

  Whether rightfully or wrongfully, that is 

not to castigate any of our professionals as DCRA or 

to call into question their work and their 

professionalism.  I don't take this case or this 

discussion to go anywhere near that.  But I think we 

continue to have some sense and segments of the 

community that there are challenges in interacting 

with DCRA and I would strongly encourage the Agency to 

continue to work, as I know they already are, in 

addressing some of those concerns going forward. 

  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  Is there anything else?  Any other 

comments, deliberation?  We have the motion.  It has 

been seconded.  Yes, Mr. Mann has seconded the motion. 
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 Then let me ask for all those in favor of the motion 

to signify by saying aye? 

  VICE CHAIR MILLER:  Aye. 

  COMMISSIONER HILDEBRAND:  Aye. 

  BOARD MEMBER MANN:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed? 

  BOARD MEMBER ETHERLY:  Opposed. 

  CHAIRPERSON GRIFFIS:  Opposed.  And 

abstaining?  Very well.  Ms. Bailey, if you wouldn't 

mind recording the vote? 

  MS. BAILEY:  Mr. Chairman, the vote is 3-

2-0.  The Board has denied the property owner's motion 

to dismiss the appeal, because it is untimely filed.  

The motion was made by Mr. Griffis, seconded by Mr. 

Etherly.  I'm sorry, let me do that again.  The vote-- 

the motion was made by Mrs. Miller, seconded by Mr. 

Mann.  Mr. Hildebrand is in agreement.  Mr. Griffis 

and Mr. Etherly are opposed to the motion. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  If I might, at this time, could I have 

DCRA to the table?  Thank you, Mr. Keys.  The last 

thing we need to do this evening is actually set this 

for a hearing date.  And so I'm going to run through 

as we're looking at schedule to put this on.  I want 

to get this on as quickly as possible.  There's no 
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sense in moving this. 

  But let me ask, first of all, in terms of 

clarification as we start looking at that date, the 

DCRA, which is here, and I want to point everyone's 

attention specifically to have your response to our 

order of Application 17327, which was of this 

property.  And the background and findings of fact, 

just to summarize, indicates that the Board found as a 

finding of fact in that case that according to the 

appellant or the applicant rather the building permits 

were issued by DCRA based on the structure's 

classification as a row dwelling.  A dwelling without 

side yards that is permitted as of right in an R-3 

Zone. 

  Secondly, however, DCRA later concluded 

that the subject dwelling is a semi-detached dwelling, 

not a row dwelling.  Although, the dwelling has one 

wall in the line of the northern boundary, it also has 

a side yard along its southern boundary.  As a result, 

DCRA concluded that the property was subject to the 

side yard and lot occupancy limitations and a semi-

detached dwelling and referred the applicant to the 

Board for special exception relief.  And there is an 

exhibit noted on that. 

  I'm going to ask you very directly in 
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terms of moving to this appeal, is this not the same 

permit that is under appeal at this time? 

  MS. FERGUSON:  I'm not exactly sure.  

Could you tell me again what document you were reading 

from? 

  CHAIRPERSON GRIFFIS:  The order. 

  MS. FERGUSON:  The order? 

  CHAIRPERSON GRIFFIS:  Yes, the order of 

17327.  I'll give you a moment to get it.  Do you have 

it in front of you? 

  MS. FERGUSON:  Let me just check. 

  CHAIRPERSON GRIFFIS:  Okay. 

  UNIDENTIFIED SPEAKER:  I can share my 

copy. 

  MS. FERGUSON:  Would you, please? 

  CHAIRPERSON GRIFFIS:  Page 3, the first 

full paragraph at the top of the page. 

  MS. FERGUSON:  Oh, this is the one we 

haven't received yet.  And I think I made it plain at 

the beginning of the discussion that I am new council. 

  CHAIRPERSON GRIFFIS:  That's fine. 

  MS. FERGUSON:  So if you will, please, 

give me the opportunity to consult the technician? 

  CHAIRPERSON GRIFFIS:  Take your time. 

  MS. FERGUSON:  Could you tell me again the 
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exact question that you had? 

  CHAIRPERSON GRIFFIS:  Is this the same 

permit under appeal? 

  MS. FERGUSON:  I would like the 

opportunity to have our technician introduce herself 

and respond to the question. 

  CHAIRPERSON GRIFFIS:  Certainly.  Ms. 

Ogunneye, a very good evening to you. 

  MS. OGUNNEYE:  Yes, I'm Faye Ogunneye, the 

Chief of Zoning Review Branch.  And initially, the 

building permit was, in fact, approved as a row 

dwelling.  When the Zoning Administrator at the time 

made the determination for the applicant to go before 

the BZA for a special exception, he did that because-- 

and which he noted in the letter dated March 21, 2005, 

and that was to Commissioner Ed Solomon, ANC-2E. 

  And I believe what had happened at the 

time was because the neighbor had concerns.  In an 

effort to mediate between the two parties, he just 

felt -- because their concern at that time seemed to 

have been the trellis.  So it was pretty much a 

mediation tactic as to okay, what can we do to make 

both of you happy?  And I believe he did express in 

the letter that despite the fact that the permit was 

actually issued rightfully, at the point in time he 
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made this call, he just thought it might be an easier 

approach, since the lot occupancy in question was ever 

so slightly above the maximum lot occupancy allowed. 

  And furthermore, the Zoning 

Administrator's flags could have allowed them an 

additional percentage and I think it was more of what 

is going to work best, what's the quick fix to make 

everyone happy rather than either move to withdraw the 

building permit or either to -- well, I guess that 

would be the only -- either to withdraw it or to stand 

on the fact that we did approve it rightfully and do 

nothing. 

  Now, I do need to point out that a lot of 

times the public isn't always well-versed with the 

intent of the Zoning Regulations.  And at that point, 

it's the duty of the Zoning Administrator to do his 

best to explain to both parties and make sure that 

both parties understand the impact of whatever 

decision would be made. 

  CHAIRPERSON GRIFFIS:  The Zoning 

Administrator wouldn't go so far as to let the 

community mediate the actual correct interpretation of 

the Zoning Regulation. 

  MS. OGUNNEYE:  Yes. 

  CHAIRPERSON GRIFFIS:  So and I fully 
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understand the recourse that was talked about, 

although it's interesting to put us in the position of 

the mediators in situations.  However, going directly 

back to the point at hand, we found in that, and 

perhaps we found an error in this case, that the first 

-- the permit at issue is what I'm understanding is 

the thing, that permit was issued as a row dwelling. 

  MS. OGUNNEYE:  Correct. 

  CHAIRPERSON GRIFFIS:  Is that correct? 

  MS. OGUNNEYE:  That's correct. 

  CHAIRPERSON GRIFFIS:  Okay.  And then at 

some point, we took a special exception for a semi-

detached structure. 

  MS. OGUNNEYE:  Correct. 

  CHAIRPERSON GRIFFIS:  So -- 

  MS. OGUNNEYE:  Now, where I need to 

clarify is that normally when an applicant requires 

relief through a special exception or variance until 

it is physically approved, we cannot award a building 

permit to that effect.  So technically, the original 

permit for the row dwelling still stands until such a 

time whereby -- for instance, if the Board had 

approved the special exception, then the appeal would 

have been moot. 

  Unfortunately, that wasn't the case, but 
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that does not nullify the building permit either.  And 

Mr. Bello's letter did express quite clearly and might 

I read an excerpt from it? 

  CHAIRPERSON GRIFFIS:  Well, what's the 

letter?  Is that in the record?  Exhibit 4? 

  MS. OGUNNEYE:  I think it is one of the 

documents -- 

  CHAIRPERSON GRIFFIS:  Okay.  No, go ahead. 

  MS. OGUNNEYE:  -- they have provided.  

This would be the second to the last paragraph and it 

says, and this is the Zoning Administrator, at the 

time, "I believe this strategy to be balanced fair and 

equitable in that the property owner is not subject to 

the unduly punitive impact of an indefinite work 

stopage and/or revocation, giving her good faith 

reliance on the Government's issuance of the building 

permit, and Ms. Stancioff's right of opposition to 

relief sought through the BZA is preserved.  It is 

important to note that a stop work order was not 

feasible here and there exists no evidence of 

construction beyond the scope of the approved plan." 

  CHAIRPERSON GRIFFIS:  And the approved 

permit from the Zoning Administrator is a matter-of-

right construction? 

  MS. OGUNNEYE:  Correct. 
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  CHAIRPERSON GRIFFIS:  Is a semi-detached 

currently above 43 percent or above 40 percent lot 

occupancy? 

  MS. OGUNNEYE:  As is today? 

  CHAIRPERSON GRIFFIS:  No, as it would have 

been prior to any construction. 

  MS. OGUNNEYE:  As it -- okay.  Prior to 

any construction, it wasn't -- it was an existing 

nonconforming structure.  It was nonconforming to the 

side yard, but it was conforming to lot occupancy, 

because they did do a sizeable addition to the rear of 

the property, which they had set back the required 8 

feet as a semi-detached structure.  But at the time, 

they were not aware that the 2.5 foot existing 

nonconforming side yard counts towards lot occupancy. 

  So they came in thinking we're well under 

40 percent.  When I did my calculations, it was 

obvious that they were over the 40 percent and they 

had expressed that they really were not looking to do 

60 percent.  But at the time, it was a decision as to 

whether or not they were going to reduce the proposed 

addition. 

  CHAIRPERSON GRIFFIS:  Good.  Let's pick a 

date.  Mr. Moy, Ms. Bailey, I was looking at the first 

case in the afternoon, 17357, as falling off.  I know 
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there is not complete clarity, but I do believe that 

we have processed that variance in July. 

  MR. MOY:  Yes, sir, I think that's a 

possibility.  If that doesn't work, my suggestion 

would be November 22nd. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Is 

there difficulty in October 25th first case in the 

afternoon at 1:00?  Mr. Keys, it's okay?  Is DCRA 

okay?  You are? 

  MS. HORVITZ:  May I just make a comment to 

the exchange you just had with DCRA? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. HORVITZ:  Two minutes?  One minute. 

  CHAIRPERSON GRIFFIS:  Yes, let's get -- 

let's settle one thing.  I thought the morning was 

going to be very quick.  Is the ANC okay on the 25th? 

  MR. EASON:  Yes. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

So we're all set.  We're going to put it first.  We 

have a case that has fallen off and I believe we're 

going to substitute this in.  We have a second case in 

the afternoon, which is a continuation, and so I'm 

anticipating getting through this entire appeal that 

afternoon, noting full well we will be expeditious 

with our time.  Our morning, I promise, will not be 
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stacked as it has been as we're coming off our summer 

recess, so we should start the afternoon fairly timely 

and have a full hour, should do. 

  Again, I think, I will take comments, 

because I did open up the record on this a little bit, 

so I'll take brief comments knowing full well that 

we're going to go straight to the appeal.  Then before 

we call leave and leave very quickly, I want to give a 

little bit of direction of what I would anticipate the 

process being and what we should have in the record by 

the 25th. 

  So let us open it up at this point. 

  MS. HORVITZ:  Thank you.  Just a couple of 

observations. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. HORVITZ:  In relation to the very 

first question that was asked by Ms. Miller, which is 

the relationship to the special exception proceeding. 

 One, to answer your question, yes, it's the same 

building permit.  Two, I would direct your attention 

as you've prepare for this to the March 2, 2005 

memorandum, which appellant submitted on September 2nd 

as the supplement in support of the appeal, which is 

from Ms. Ogunneye, in which she specifically said that 

the review of the plans for the proposed subject 
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premises indicates that the Board of Zoning Adjustment 

approval is "required" as follows: 

  Special exception pursuant to section 

223.1 requirements for addition to an existing single-

family semi-detached structure.  So she made reference 

to an informal letter that went to the ANC.  And this 

is the memorandum from -- to the Board of Zoning 

Adjustment, which is in your record for consideration. 

  And third, just in response to the very 

first question, which is what is our position about 

the relationship between these two proceedings, 

because of the timing of the issuance of the order on 

September 13th, I was concerned that since there is a 

10 day period before it becomes effective that I could 

not answer that it was definitely already moot. 

  But I do plan to take the position that, 

under 11 DCMR section 3125.8, the applicant for the 

special exception is going to be required to carry out 

construction, renovation or alteration only in 

accordance with the plans that were -- that are 

approved by the Board.  And in this case, they have 

not been approved.  Just so that that's there. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

I'll open it up to anyone else, because I have opened 

up this.  Mr. Keys, do you have any comments?  Okay.  



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 298

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Good.  Very well.  We're going to see you all the 

first case in the afternoon.  However, don't go too 

far.  Here is the direction and what I want to set 

out. 

  First of all, we're going to be very 

expeditious.  Once we get through, I found, 

preliminary matters often take longer than the appeal 

does itself, because we will go right through and very 

quickly through.  It is different than a Public 

Hearing in which we'll have testimony and amazing 

amounts of cross.  There will certainly be cross.  

Note, on the regulations in terms of it, because I 

won't go through the whole procedure of chronology, 

but it's in our regulations and you should be well-

aware of how we're going to go about it. 

  The one thing that I want in front of the 

Board, at this point, so we will make sure that the 

record is complete with it, is the existing condition 

prior to the issuance of the permit.  These are all 

the permit documents, but they could be tear outs of 

the entire document.  But it's going to be the 

existing condition and then the proposed work. 

  You, Ms. Ogunneye, has just brought up 

this afternoon the fact that there was an addition at 

the back.  I want clarity on elements like that.  Was 
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that part of this permit?  Was that an existing 

condition, although it was an addition to the existing 

building?  What was the entire scope that was 

proposed, that is proposed?  Just in the special 

exception, this appeal, will someone be doing it?  No, 

I shouldn't say that. 

  So what we want to do is make sure that we 

have clear understanding of the building mass that we 

are looking at.  What it was and what was approved 

under this permit.  And then we're going to go as 

clearly you all know, the appeal is to decide whether 

there was an error made in the review and issuance of 

the permit or there was not an error.  And so that's 

all we're doing is investigating getting right to that 

point. 

  The Board should be very clear and should 

be able to be directed to that element.  Okay.  

Anything else?  Questions? 

  MS. HORVITZ:  Just to clarify.  I mean, my 

expectation is that there is going to be very little 

factual evidence that really needs to be proffered and 

that you basically are going to be examining a legal 

question. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. HORVITZ:  And, therefore, I'm planning 
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on relying on documentary exhibits, which will 

hopefully meet to your satisfaction as to what the 

chronology was and what was approved and not spend a 

lot of time having Ms. Stancioff or others 

authenticate those documents or go through the 

chronology. 

  CHAIRPERSON GRIFFIS:  That's exactly 

correct. 

  MS. HORVITZ:  And I will be available to 

argue the legal issue. 

  CHAIRPERSON GRIFFIS:  Nor providing 

testimony. 

  MS. HORVITZ:  Right. 

  CHAIRPERSON GRIFFIS:  Nor providing 

testimony of, you know, boy, they made me angry or 

boy, those flowers are beautiful.  That would have no 

bearing on the appeal.  I think you are absolutely 

right and you're setting the right direction.  Do you 

have the documentation that you required in order to 

make a full appeal on this, drawings? 

  MS. HORVITZ:  Do I have all of the plans 

that might be germane to your consideration?  Is that 

the question? 

  CHAIRPERSON GRIFFIS:  No, my question was 

do you have all the documentation that you require to 
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make your appeal? 

  MS. HORVITZ:  I'm not sure what you are 

alluding to. 

  CHAIRPERSON GRIFFIS:  Do you have copies 

of the permit documents? 

  MS. HORVITZ:  I think so.  I will do a 

review.  I mean, they gave us a CD.  It's incredibly 

helpful. 

  CHAIRPERSON GRIFFIS:  DCRA did? 

  MS. HORVITZ:  Yes, we bought it.  Ms. 

Stancioff, once you know.  So I think I have a lot of 

the pertinent materials and I will double check if 

there's anything else.  I had -- in my supplement, I 

had formally requested that he record in the special 

exception case be basically incorporated. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. HORVITZ:  It sounds to me like what I 

should be doing is duplicating anything that I think 

is pertinent and sending it to you, so that you have 

two complete records.  Is that -- 

  CHAIRPERSON GRIFFIS:  That's correct. 

  MS. HORVITZ:  Okay.   

  CHAIRPERSON GRIFFIS:  That's correct.  And 

mass duplication isn't going to be very helpful and 

there's two points to it.  First of all, I would 
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absolutely advise that everything come in prior, at 

least a week, which means you should have been ready 

for today.  So it's not a lot more that's going to 

happen.  And then let's serve it on everybody.  The 

worst is we'll get everyone having difficulty in 

reading and being prepared and submissions of briefing 

the day of the appeal. 

  So what I'm asking is fill the record this 

week, so that we're ready on the 25th in the afternoon. 

 Mr. Keys? 

  MR. KEYS:  Mr. Griffis, I mean, shouldn't 

it be the case here that there ought to be almost a 

joint agreement or stipulation as to the documents 

that constitute the record?  I mean, the Zoning 

Administrator had something before it when it made a 

decision.  That's a finite set of documents. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. KEYS:  It would simplify the matter 

even further if counsel and I with the Zoning 

Administrator's office just simply produced what the 

Zoning Administrator had before it and based its 

decision on.  That way there is no separate proffer of 

documents that you've got to compare. 

  CHAIRPERSON GRIFFIS:  That's very wise.  

So very wise.  However, you wouldn't believe how many 
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times we have asked for exactly that and it hasn't 

been so easy to reconcile.  But that's exactly where 

I'm going. 

  MR. KEYS:  I mean, I don't think that 

should be a problem. 

  CHAIRPERSON GRIFFIS:  I want the permit 

set, the approved permit set for the Board's review 

and understanding. 

  MR. KEYS:  Ms. Horvitz? 

  CHAIRPERSON GRIFFIS:  My whole point was 

that we don't need to have -- I don't know big the 

document set is, but, you know, the electrical 

drawings, if it can be parceled out, that's fine.  

It's their case to make, so they should use only the 

documents that they need.  But I don't want to get in 

to it on the 25th saying boy, we really could have had 

these other documents that we didn't get.  So I just 

want to make sure that everything -- Mr. Keys is 

exactly correct.  If you guys all want to, you know, 

figure out what absolutely is going to be dealt with, 

it only helps everybody's case presentation.  Okay. 

  MS. HORVITZ:  May we submit it in a disk 

form or do you need a hard -- 20 hard copies of 

whatever? 

  CHAIRPERSON GRIFFIS:  Wow.  No, we don't-- 
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we need hard copies. 

  MS. HORVITZ:  Okay.  You can't take the 

disk.  All right.  We'll work together and hopefully 

we will be able to make a joint submission. 

  CHAIRPERSON GRIFFIS:  Good.  This is a 

residential project.  It shouldn't be hundreds of 

pages, if 10, at that.  Okay.  Very good.  Anything 

else?  Ms. Bailey? 

  MS. BAILEY:  No, Mr. Chairman.  I just 

wanted to give the date of October 18th just to make 

sure that everyone is on the same page for the 

submissions of the documents that you are asking for. 

And then, of course, the decision is on the 25th. 

  CHAIRPERSON GRIFFIS:  Perfect.  And, Mr. 

Keys, are you anticipating additional submissions into 

the record? 

  MR. KEYS:  I don't think so.  I mean, I 

think that -- 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. KEYS:  -- there is a finite set of 

documents that are relevant to her decision. 

  CHAIRPERSON GRIFFIS:  Excellent.  Is DCRA 

anticipating any additional filings? 

  MS. FERGUSON:  I really would not -- I 

really can't say, because I've been on this matter for 
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exactly a week. 

  CHAIRPERSON GRIFFIS:  Understood.  But at 

this point, you don't have anything in the back of 

your mind that you're going to -- 

  MS. FERGUSON:  I just simply don't know, 

at this point. 

  CHAIRPERSON GRIFFIS:  Good enough.  I'm 

not closing the record necessarily, but again, it 

helps us get everyone to the same point, so that we 

can actually get to this.  Appeals are fascinating and 

actually an awful lot of fun. 

  MS. FERGUSON:  I can tell. 

  CHAIRPERSON GRIFFIS:  But the appeal, 

really it comes down to much more.  It is.  It's all 

fact-based.  I mean, it is let's get right to the 

issue and so that's all I'm trying to do is 

accumulate.  There's no real surprises that 

necessarily need to happen on this.  Does the ANC 

understand the entire process and are you anticipating 

any additional filings? 

  MR. EASON:  I would think not. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Very 

well.  Are there any other procedural questions I can 

answer?  If there are no other procedural questions, 

Ms. Bailey, is there any other business for the Board 
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this afternoon? 

  MS. BAILEY:  No. 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 

you all very much.  Appreciate you all being down here 

with us and with that, we can adjourn the afternoon 

session. 

  (Whereupon, the Public Hearing was 

concluded at 6:36 p.m.) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


